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T AM not aware that any book has ever been published 
dealing with ae history and effects of aia 


Empire in the East to the colonies and States of America 
in the West, and Australasia in the South ; and I hope, — 
therefore, that the novelty of the subject may be con- a 
sidered some reason for the audacity of undertaking it. zl 
I am painfully conscious of the serious difficulties that a 
beset the task. No research of this kind, conducted 
as it must sometimes be amid very hazy antiquarian 
materials, can be free from mistakes or statements that 
fail to convey a precisely correct meaning: and it is 
not the more easy to steer clear of them owing to the oa. 
berinicalins involved. hee the difficulty of mente 


















sense i: conta and which rings many of i 4 Ei: 
changes on technicalities, is extreme. The kind a 
treatment that might most please the hee ~— 








the technical critic is apt to scoff at passages ‘ae 
do not presuppose knowledge which he considers: the 
general reader ought to possess. I have endeavow 
as far as possible to adopt a middle course, and t t . 
gate details to the notes : possibly the later portion | of 

. the book may be found more vedas! pence. ‘ben : 











f treating the subject by nations—makes a certain 
count of repetition inevitable, which, however, it 
been attempted readably to condense by cross 


ences. 


~ chapter T have earnestly tried to preserve an impartial 
tone throughout the argument; and I trust it is not 
too much to hope, in this rather vituperative age, that 
if political opponents should think the matter worth 
notice, they will condescend to adopt the same moderate, 
even if unfashionable, course. 


I wish here to take the opportunity of expressing 


the subject was originally undertaken, for the kind en- 
couragement he has given me; and also to express my 
great obligation to Dr. E. Leser, Professor of Poli- 
tical Economy at Heidelberg University, for the very 
valuable hints and assistance I have received from him 
_ with reference to Germany ; and to Professor Ihne, of the 
same University, for one or two suggestions which are 
duly acknowledged in the notes. I am also partially 


indek ted. to the Cambridge Prize Essay of 1878, by Mr. 


Justice Laurence, of the Cape Colony, for, the skeleton 
id matter which have been framed into some portions 
his inquiry. 
i se : E. C. 
cCLESTON Squarn, Lonpon, S.W. 
rs December 1894. 
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CHAPTER I 


FOSSILS, FACTS, AND THEORIES 


‘Lorp Cuarnam’s death, by the grim humour of ¢ 


passage which provoked considerable notice and 

ment in the press reviews which greeted its first appear- 
ance a few years ago. The ‘humour of our constitu: 
tion,’ like that of most others, has assuredly much to 
answer for. For good or for evil, it has here laid th 
foundation of a land system which has heaped uf 
privileges upon eldest sons: and while they are looked — 
upon by some as the ‘exemplum nobile’ of every 


thing better than gilded drones, Our constitu 
‘has sanctioned that hereditary principle i . the Uj 
“House, which has perhaps become the very mn 
primogeniture—which is a stumbling-block of 
¢ magnitude to many a worldly matchmak: 


_ whose attributes are an object of open or 


4l, by Lord Rosebery (Twelve English Statesme Series, 


3. 
= 





( uU r ; ; an ais danghter, thee at law or cua 6 
vantages of the position may not be quiteso their ancestors’ inheritance in preference to 1 
t as they are sometimes reckoned. ‘Here we are, ™ ; children : and to begin such an inquiry vent neo x 
my ‘Lord, the most insignificant men in the kingdom,’ 4 
said Walpole to Pulteney ® in bitter mockery on the sounds at first sight like beginning a Binion of Thala _ 
‘threshold of the House of Lords, afterhe had entrapped with a discriminating diaqaaiaitien upon the domes 
his rival into accepting a peerage like himself, and | oy arrangements of Adam. Yet indeed itis not so; as I 
ruined for ever Pulteney’s political reputation, The hope to persuade the reader after scanning the next few . 
Great Commoner’s loss of popularity* in going to the i a ee object will be to show that in incipient 
Upper House was the pivot of his great career ; "endo ; i : re caepreensia eee.) the Rees es a 
have seen what, in a like event, “Lord Rosebery con- I See ee : : itn ned. igious rather than 
siders would have been the fate of the younger Pitt. i seme merece im ne oe a beans ME 
_ But yet many privileges of primogeniture flourish, and P Ree abner, ne ee 


' privileges survived and increased. 
some uninitiated bystanders only wonder with mild sur- It is not necessary here to determine whetherthe 
prise how it has ensconced itself in so impregnable a 


5 : : patriarchal family, with the tyrant power of the pater- 
stronghold, which, may-be, in this country only an familias, and agnatic relationship,? was the unit of — 
Archimedes could successfully storm, 


primitive society, or whether it was preceded by clans 
Tt is hoped that this essay will not grow either too of savage tribes, whose kinship, if recognised at all, was 


involved or too intricate ; but in an inquiry into the > a recognised through females only. The first theory has 
_ origin and history of primogeniture, it is a hard task to a: a most able exponent in Sir Henry Maine ;°the latter 
steer clear of every quagmire. The simple channel of co has been most interestingly stated by Sir John Lubbock 
inquiry is so difficult to distinguish from its muddy _ and Mr. McLennan.’ At any rate, if the evidence we — 
_ tributaries, that even this incomplete sketch must needs _ oe =yet ‘= - Padriamotiet. : Sonaeaaaa 
“often stray into technicalities: and in truth a man who ax penal ee ie Rtas “Das Mace 
sets about criticising a piece of machinery can form afar may be traced, but it was never in recht (Stuttgart, 1861), and ef. the 


the least systematic. works of Mr. Lewis H. Morgan, of 
_ Juster Opinion of its working if he understands the his- _ oon . aa wre all persons related New York, In ta Sains 
_ tory and detail of its various valves and levers, than if ae to each other exclusively through Theory pape on oe 
5; . See Maine, Anc. Law, 147, to amplify much of what he 
has contented himself with a clumsy knowledge of i ces mee urged in PAE 
peel. : © Ancient Law, 122 et seq. 149; Marriage. He holds that 
“Village Comm, 15; Early Hist. of | Roman agnationship and patria 
~— Inst. 310. potestas were highly artificial (pp. 
7 Sir J. Lubbock’s Origin of 25, 26), and that there is no in- | 
Civilisation; McLennan’s Prim. trinsic connection between them 
Marr. 154; and J. F.and D. Me- (ch, xii.); and he asserts, after con- _ 









customs of modern savages is not at all due 

“to the invention or credulity of travellers,® it seems 
reasonable to infer that there may have been at some 
time or other a pre-historic period when relationship 
was only acknowledged through females, just as it is 
nowadays among some of the Australian blacks.’ The 
idea is more consonant with the existence of polyandry 
and polygamy, and less strained than the cut and dried 
symmetry of the patriarchal theory. When in recent 
times the King of Ashantee had always 3,333 wives,' 
eyen the most affectionately disposed occupant of the 
throne can scarcely be expected to have felt as great 
devotion to all his offspring as did their respective 
mothers. he tie between mother and child under such 
and analogous circumstances is much stronger than 
that between father and child. So it must have been in 
ancient polyandrous and polygamous societies, wherever 
relationships were traced through women rather than 
men, and ‘ eldest sons,’ if they in any way existed, must 
have succeeded to their mothers or their mothers’ re- 
lations rather than to their fathers. The early kings of 
the Scottish Picts were a dynasty of brothers the suc- 


_ siderable examination, that Sir that both methods of computing 
Henry Maine has very little ground relationship (through males and 
_ for saying that patria potestas ex- through females) existed side by 





isted generally among either He- 
brews, Hindfis, Slavs, or ancient 
Trish. MeLennan’s theory as to 
the rise of the idea of agnation is 
that originally relationship was 
only acknowledged through fe- 
males, and that when the kinship 
in barbarous societies between son 
and father came to be recognised, 
t counterpart relationship through 
males, 7.¢. agnation, naturally fol- 
; l (pp. 210, 263-4). He thinks 












side for a time, and that then 
agnation prevailed as the more 
important (Prim. Marr. 234). He 
considers that in Rome the attri- 
butes and consequences of agnation 
were unique. 

* This imputation is suggested 
By Sir Henry Maine, Vill. Comm. 
nye 

® McLennan, Prim. Marr. 115. 
; ' Sir J. Lubbock, Orig. of Civ. 
50. 

































cessors of brothers, the sole link of successio 
them being their mother, and in no ease did a son. 
ceed his father.’ Similarly, modern accounts of say 
tribes abundantly testify of the succession of sist 
sons to their maternal uncles, because kinship thro 
males was unrecognised. Among the Nair tribe of 
Malabar a husband’s movable property descends to the 
children of his sister ;" so among the Fijians the chil- 
dren belonged to the tribe or family of their mother.* 
Among the North American Iroquois ‘a son could never 
succeed to his father’s title of Sachem, nor inherit even 
his medal or his tomahawk.’ These honours were re- 
served for one of his brothers, or his sisters’ sons, and 
among them it is observable that there was no priority 
of primogeniture.® History is said to repeat itself; 
and if it may therefore be inferred that the customs of 
modern savages reflect a fairly true image of an un- 
developed condition of civilised nations, primogeniture 
in the common modern sense of a son succeeding to 
his father was absolutely non-existent among ancient 
savage tribes, for the plain reason that he had no 
recognised father to succeed. 

Yet eldest sons deriving their claims through females 
were sometimes of greater consequence than their 
brothers and sisters. ‘The customs of the Malabar Nairs 
present an instructive usage in this respect, none the 
less so as the Nairs provide the most perfect example 
of the joint family now existing;* and perhaps their 
customs may fairly be taken as indications of 


® McLennan, Prim. Marr. 127-8; * McLennan, Prim. Marr. 
Sir J. Lubbock, Orig. of Civ. 153. 5 McLennan, Prim. Marr. 
3 MeLennan, Prim. Marr. 188; note. ; 
Sir J. Lubbock, Orig. of Civ. 154. ® J, D. Mayne, Hindu Law 
McLennan points ont that this Usage, § 203 5 D. McLennan, 
practice is the result of polyandry. Theory, 97. ‘ : 





















augh ers, not 






sis 
ment falls to the eldest male alone of his sister's 
‘children. The eldest seems to undertake the manage- 
ent as the official representative of his family ; he is 
he personification of his family, and he superintends. 
Jand as a general agent. Among the Thibetans the 
der brother appears to occupy a somewhat similar 
al position.* 
- With the Ladakhs of Cashmere, if an eldest son 
- marries, the family estate ° descends to him, and he is 
charged with the maintenance of his parents. He be- 


om 
He 


















"wife please, the parents may continue to live with him; 
_ but if not, they must submit to be evicted to a separate 












brother, the property and widow devolve on the next 
rother, whether the latter likes them or not :' and yet 





other is living on in spirit as the representative of the 
amily, that all children that are ever subsequently 





uccessor.” How far suchlike customs have 
ed in the lost ages it is impossible to say ; but by 
egrees relationship through males as well as females 











sitas juris, ie, the paternal in- 
heritance, and the whole bundle of 
rights and liabilities incident to it. 


ieLennan, Prim. Marr, 188. 
Mc! ennan, Prim. Marr. 194, 
term appears to be used 


f the Roman wniver- 2 Tb. 205. 








ters ; if, however, there are lands, their manage. 


~ comes ipso facto a domestic autocrat, and if he and his 


1 McLennan, Prim. Marr.198-9- 

























not be withdrawn.® 


Domestic religion, indeed, was a prevailing influence — 


5 One instance is recorded of 
certain tribes inhabiting parts of 
South America where relationship 
through males only seems to have 
been unpleasantly and emphati- 
cally recognised. ‘Ce quily a de 
plus barbare et de plus_ horrible 
dans la haine quwils conservent 
contre leurs ennemis, c'est que si 
Vesclave a eu quelque enfant de 
Vépouse qu'on lui avoit donnée, 
quoique souvent elle soit des plus 
considérables du village, on ne 
regarde en Ini que le sang de son 
malheureux pdre, eb qu'il est infail- 
lible que t6t ou tard il sera immolé 
comme lui, et mangé de la méme 


; — maniére ; barbarie que jvavoue étre 
erg 


came to be admitted, and with it 
of an eldest son became stronger.* 

To pass away, however, from these diluvian r 
of speculation to an Ararat of recorded history, w 


man had no son, he might adopt by an old Hi 
custom the eldest son of an ‘appointed’ daughter. In 
savage and especially Oriental communities, unlike in 
these days of redundant population, it was of vital 
importance to a man to have an acknowledged son, 
both as a religious duty, and as a bulwark in his old — 
age against marauding enemies. . 
adopted his daughter’s first son, the promoted baby 
probably owed his position to the fact that somebody of eT 
his standing in the family pedigree was in request, and — 
that he had no brothers or uncles to compete with him ; 
but possession is nine points of the law, and the privi- ~ 
lege of adoption once fully granted, cannot and could 





, prob: 



























True, when a man — 















sans égale, au-dessus de laquelle 
rien ne peut aller, et qui met le 
comble & la brutalité de ces an-— 
thropophages.’ Lafitau, Mawrs des 
Sauv. Am. ii, 807. pate 

* Laws of Manu, ix. 127; Mayn 
Hindu Law and Usage, § 73. The 
date of the laws of Manu is not 
known, but it is unquestionable 
that they belong to an extremely 
remote period of society. Hyen 















W. Markby, Elements of 1 
(8rd ed. Oxford, 1885). — 

> Mayne, Hindu Law and Ui 
§§ 158-4. na 











‘of the ancient forms of Hind 
ure. To die without a son, real or adopte is 
equivalent to eternal damnation.® A son was part 


‘of the ticket of entry to future happiness. The very 


object of his being was to perform periodical oblations 
for the repose of his ancestors, and to open the door of 
jmmortality to their souls? At the very moment of 
an eldest son’s birth his father had discharged a debt 


due to his ancestors, and the sages said that the birth 


of other sons was of no account.* The eldest son, 
_ when he grew up, and during the father’s lifetime, before 
any customary or compulsory partition of the estate 
among other children, was manager of the whole patri- 
mony ;° and on his father’s death it was his right to 
pronounce the funeral prayers, ‘ for the right belonged 
to him who had come into the world first,’ as though 
he had shown special merit in doing so. He was 
domestic high-priest, and special respect was due to 
him. He was entitled, too, to inherit an additional 
share,® sometimes a double share,’ of his father’s pro- 
perty, and altogether he stood out pre-eminent as the 
official and religious head of the family, a complete 
temporal and spiritual pope in his own domain. 
In short, so long as the corporate existence of the 
family was maintained, there was no room for any other 


{Hindu 


® Sacred Books of the East: 
Manu, vi. 86-7; ix. 45; Apas- 
tamba, ii. 6, 18, §§ 6, 7; and esp. 
| Vishnu, xv. 48-46. 
7 Laws of Manu, ix. 106, 107, 
126; West and Biihler, Hindu 
_ Lan of Inheritance, 914. 
® Laws of Manu, ix. 107. 
Tb. 105. 
_ 1M. Fustel de Coulanges, La 
ité Antique, p. 98; sce Hearn 
‘an Household, 79. 


* Laws of Manu, ii. 225. 

5 Tb. ix. 112. 

* Laws of Manu, ix. 117. Sir 
Henry Maine has shown that this 
favour was granted rather as a 
security for impartial distribution 
of the inheritance than from any 
inherent right. In support of this, 
he points out that the additional 
share was sometimes enjoyed by 


the youngest son. LHarly Hist. 
Inst. 197. 


es ee 


status and individual property superseded that of the 
corporate nature of the family, succession by equal 
division also gradually superseded succession by primo 


geniture.” The statement comprises the matter in a 
nutshell. 


i 


Nor have the earliest ages of Greece and Italy | 
escaped a suspicion of partiality for this far-pervading 
custom. It may be a matter of doubt how far the 
suspicion is well-crounded ; but M. Fustel de Coulanges, 
in a chapter full of research, draws inferences from 
Aristotle and Demosthenes to this effect.’ In Corinth 
there was an old law limiting the actual number of the 
families in the State, which presumably had the same 
object as a law limiting the number of estates in Thebes. 
The conservative spirit of Sparta long retained a re- 
striction forbidding the subdivision of inheritances, and 
in Athens it was customary that the eldest son should 
keep the family house and, what was more important, 
the household-gods, in addition to his share of the 
property ; and he alone also kept the family name. 
From these facts M. de Coulanges adduces the existence 
of a ‘droit dainesse’ in Corinth, in Sparta, and in 
Thebes. The case of Athens is more nearly on a 
level with the Hindu practice just mentioned. And 
though in Rome no law is known of that was ever con- 
nected with the subject,? M. de Coulanges ingeniously 


° Tagore Law Lectures, 1880, p. advocated a division of the inherit- 
225 seq. ‘The primogeniture of the ance into better and worse portions, 
ancient Hindf’s was much more giving the choice of the best to the 
a headship than an ownership.’ elder sons according to seniority. 
West and Bihler, Hindu Law of Tagore Law Lectwres, 1880, p. 238. 
Inheritance, 69, 787. When the ® La Cité Antique, pp. 99, 100. 
form of succession was in a transi- 7 Maine, Anc. Law, 297 ; Bante: 
tional state, there were some who Hist. Inst. 198. Sir Henry Maine’s 
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he Pentateuch is a much more definite rock of 
ormation. It is not straining the meaning of the 
words of Isaac’s blessing upon Jacob to say that this 
“was a method of nominating an eldest son— be lord 
over thy brethren, and let thy mother’s sons bow down 

~ to thee;’® and, up to the time of Moses, a father with a 
plurality of wives often nominated the eldest son of his 


al 


assertion that there was no law of 
this kind is positive, and Gibbon 
leans towards the same opinion 
(Hist. Decl. and Fall of the Roman 
Empire, v. 65 (ch. 44]), but Prof. 
Hearn points out that after all our 
evidence may be defective (Aryan 
Household, 81). 
® La Cité Antique, p. 100. [Le 
droit d’ainesse] ‘a pu disparaitre et 
le souvenir méme s’en effacer ; mais 
au deld des temps 4 nous connus il 
ayait été en vigueur, car l’existence 
de la gens romaine et sabine ne 
s‘expliquerait pas sans Ini. Com- 
ment une famille aurait-elle pu 
arriver 4 contenir plusieurs milliers 
de personnes libres, comme la 
famille Clandia, ou plusieurs cen- 
_ taines de combattants, tous patri- 
ms, comme la famille Fabia, si le 
roit d’ainesse n’en efit maintenu 
Vunité pendant une longue suite de 
générations et ne left acerue de 
siécle en sidcle en l’empéchant de se 
-démembrer ?’ T confess I do not 
lerstand why the existence of 
should necessarily require 
iture to explain it. The 
s rather linked together by 


(cultus), and by its” 


favourite wife to enjoy the privileges of the eldest for 
“purposes of succession, even though he was not the 


family name. At the same time it 
is curious if in a city where agna- 
tion—relationship through males— 
held such a prominent place, no 
form of primogeniture ever arose. 
Gibbon (Hist. Decl. and Fall, iii. 
402 [ch. 81]}) writes at some length 
on the excessive wealth of the Ro- 
man nobles, but I ean nowhere find 
any written authority which ex- 
plains how that wealth was amassed. 

Prof. Ihne, of Heidelberg, has 
suggested to me that the wealth 
of the great Roman families may 
have been maintained—(1) partly 
by lending out money on usury 
(Brutus, who was such ‘an honour- 
able man,’ lent out money at 48 per 
cent., see Savigny, Vermischte 
Schriften. i, 886 seq. { Berlin, 1850, 
5 vols.|], ‘Ueber den Zinswucher 
des M. Brutus’); and also (2) that 
it may partly have been due to the 
perquisites resulting from continual 
occupation of public offices. A 
glance down the list of fasti will 
show that the public offices were 
almost a monopoly in a few families, 
such as the Licinia, labia, Claudia, 
or Valeria. 

® Gen. xxvii. 29, 37. 


eldest of all his children in point of 


however, was prohibited by Moses, doubtless o ie 
of the family intrigues and jealousies which it 


have produced.! 


The ‘birthright’ of an eldest son 


the days of the patriarchs conferred twofold advantages, 
First, he was the head of the family next. to his fathe 
particular respect was paid to him; and he succeeded 


to the official authority which his father exercised 


The Jews seem besides to have attached a sacred import 
to his title of ¢ first-born.’* In the next place, a double 
portion was his rightful inheritance.t Accordingly, 
when Reuben forfeited his birthright, the chiefship was 
given to Judah, while the double portion was allotted 
to Joseph, and was afterwards typified by the two dis- 
tinct tribes of his sons Ephraim and Manasseh.? The 


' Deut. xxi. 15-17. See M‘Cul- 
loch, Treat. Succ. 16. 

® Smith’s Dict. Bible, and Kitto’s 
Cycl., s. v. ‘ Birthright.’ 

* Smith's Dict., loc. cit. 

4 There is some little uncertainty 
what this double portion means, 
but it is probable that the eldest 
was to receive twice as much as any 
other son. Thus, if there were two 
sons, he would receive two-thirds 
of the paternal property; if there 
were three sons, he would receive 
a half; if four sons, two-fifths. As 
with the Hindu case (p. 8 ante), 
Sir Henry Maine thinks the addi- 
tional share was given to secure 
impartial distribution (Barly Hist. 
Inst. 197). ‘The double portion of 
Elijah’s spirit asked for by Elisha 
(2 Kings ii. 9) may possibly refer 
to this ordinance of Moses. 

The words of Deut. xxi. 17 do 
not at all necessarily suggest that 
this occasion was the first intro- 
duction of the law with regard to 


the double portion. They merely 
say that the son of a less favoured 
wife is to enjoy the birthright, 
whenever he is in fact eldest, in 
preference to the son of a more 
favourite wife; and that this right 


es 
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fire j 
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is to be signalised by his receiving # 


a double portion. 


If there were only daughters,the 
paternal property was divided me 


equally among them, apparently — 
without preference for the eldest 
(Numb. xxvi. 33; xxvii. 1-11), bu 
they took it upon condition that 
they were not to marry out of their 
own tribe (Numb. xxxvi. 6). Selden, 
De Suce. Ebraecorum, says: * Mas- 
culis non exstantibus ipsis, nequ 
iis qui personas eorum, jure re 
sentationis, induebant, Filiae pariter 
capiebant haereditatem. Nulla 
eis primogeniturae praerogativa. 
Sed in aequales quaelibet partes 
succedebant’ (cap. viii. p. 62). 
5 1 Chron. y. 1, 2. 
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division of the inheritance continued in the time of 
Our Lord,® and we may infer from the parable of the 
prodigal son that it was not unusual to make it in the 
father’s lifetime.’ ’ 

In classical Greece there was no trace of primogeni- 
ture at all.8 As in ancient Germany,” equal division 
was the rule: and similarly the hundred millions of 
population that acknowledge the sway of Mahomet are 
bound by a precept that males should each inherit as 
much as the share of two females;! lecause, observes 
the prophet, in a tone curiously unappreciative of that 
modern discovery of women’s rights, of the advantages 
which men have been given. 

Not the least interesting link in the historical chain 
of primogeniture is that supplied by the ancient Irish 
system of tanistry, the buried traditions of which are 
well described by Spenser in the often-quoted passage 
in his ‘ View of the State of Ireland.’’ The tanist of 


® Luke xii. 13. choose another in his stead, where 





7 Luke xy. 12. 

® Petitus, Leg. Att. lib. 6, tit. 6 
(p. 42). “Amavras rods yrnoious 
vlods loopoipous eivac rv marpear. 

® Tacitus, Germ. 20. ‘ Heredes 
tamen suecessoresque sui cuique 
liberi, et nullum testamentum.’ 
Infra, p. 112. 

1 Koran, ch. iv. v. 10; 4 Kent, 
Comm. 877. See M‘Culloch, Treat. 
Succ. 18. The law was the same 
in districts throughout Denmark, 
Sweden, and Norway. Cf. Gans, 
Erbrecht, iv. 620, 650, 666, 667, &c. 

* ‘It is a custom amongst all the 
Trish, that presently after the death 
of any of their chief lords or cap- 
tains, they do presently assemble 
themselves to a place generally 
appointed and known unto them to 


they do nominate and elect for the 
most part, not the eldest son, nor 
any of the children of the lord 
deceased, but the next to him of 
blood, that is the eldest and worthi- 
est, as commonly the next brother 
unto him if he have any, or the 
next cousin, or so forth, as any is 
elder in that kindred or sept; and 
then next to him they choose the 
next of blood to be tanist, who 
shall next succced him in the said 
captaincy, if he live thereunto. 
For when their captain dieth, if 
the seignory should descend to his 
child, and he perhaps an infant, 
another might peradventure step 
in between, or thrust him out by 
strong hand, being then unable to 
defend his right, or to withstand 
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I. IRISH TANISTRY 


the tribe really somewhat resembled an elective Prince 


of Wales. He was heir presumptive to the tribal chief 


if he survived him, and was elected heir by the tribe as 
being the ‘eldest and worthiest’ of the royal family to 
fill the position: and the precaution of election was 
taken because it was feared that a rule of succession in 
favour of the chieftain’s son, who might sometimes be 
a minor, would merely goad on the pretensions of 
usurpers. ‘Tanistry applied only to the chiefship of 
a tribe, or to the lordship of castles or manors,’ and 
was ever distinct from the peculiar Irish rule of 
descent in ordinary cases which is elaborated in the 
note.’ At first sight it seems as though tanistry was a 
partial contradiction of the rule of primogeniture, that 
its operation could not be otherwise than antagonistic 
to it, and that it could never become a stepping- 
stone to the modern prominence of eldest sons. Yet 
on closer examination resemblances are discernible. 
Thus the succession devolved always upon a single 


the force of a foreigner; and there- 
fore they do appoint the eldest of 
the kin to have the seigniory, for that 
he commonly is a man of stronger 
years, and better experience to 
maintain the inheritance, and to 
defendthe country.’ Spenser's View 
of the State of Ireland, pp. 5, 6. 
The italies are not in the original. 
® Robinson, Gavelk. 17, note. 

4 The peculiar plan of dividing 
the inheritance in ordinary cases is 
known as Irish gavelkind. It was 
quite different to the gavelkind of 
Kent. The lands of Ireland were 
divided into territories or countries, 
and the inhabitants of every Irish 
country were divided into septs or 
lineages, the head of each of which 
was called the canfinny. On the 


death of a land-owning member of 
any sept, his lands were not divided 
among his children, but the whole 
of the lands of the sept were thrown 
into hotechpot for re-division, and 
then apportioned out among the 
males of the sept according to their 
ages, in shares which were deter- 
mined at the discretion of the can- 
finny. The canfinny might appa- 
rently decline to re-divide on every 
occasion of the death of a landowner, 
but, even if he did, the natural eon- 
sequence of the uncertainty of pos- 
session was that no dwellings were 
erected, and that lands remained 
unenclosed and unimproved. Sir 
John Davis, Le prim. Rep. des 
Cases, &c., fols. 49, 50. (Hil. term, 
8 Jac. 1.) 
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t or council would have been an anachronism 
and unworkable, and a menace to the safety of the 
society. Then the tanist was allotted a share oF the 
country as his own, and was entitled to certain ‘ cut- 
tings and spendings ’ from the inhabitants under the 
‘lord, by way of earmarking him as the appointed 
‘nd entailed successor.® And, like eldest sons in some 
_ other primitive communities, he occupied a recognised 
political rank. So that, though he was not usually 
the eldest son in fact, he distinctly enjoyed some of the 
privileges and the position which were sometimes as- 
sociated with that ‘ office.’® 
Still what was the origin of primogeniture in its 
present form? These unearthed fossils of primeval ages 
belong to strata but remotely akin to the modern forma- 
_. tion, They indicate that, probably originally from a 
sense of convenience, eldest sons were sometimes ac- 
credited with certain religious and political distinctions 
which other children did not receive. The question is 
admittedly very obscure. Sometimes the rights or duties 
of an eldest son partook of the nature of domestic cus- 
toms ; he was domestic high-priest, domestic chief, and 
political representative of the family. Sometimes, as 
under the Jewish patriarchs, the private capacity of an 
eldest son was almost insensibly merged in his public 


* «To this end the tanist is under the lord.’ Spenser's View, 
ways ready known, if it should &c. p. 6. 
en the captain suddenly to die, ° Tanistry, in reality, bore much 
be slain in battle, or to be out —_ similarity to the practice of passing 
ountry, to defend and keep over an infant heir in favour of the 
n all such doubtsand dangers. eldest male of the earlier generation, 
hich cause the tanist hath which, owing to its frequent oecur- 
share of the country allotted rence among the Celtic clan-asso- 
id certain cuttings and  ciations, is known as Celtic primo- 
1 all the inhabitants geniture. See Maine, Anc. Law, 240. 










: nm the nature of a committee or 




















































2, CONJECTURAL ORIGIN OF 


importance. The Irish tanist had all ¢ 
which were later on appropriated to an eld 
parent, and it only needed that his office should 
hereditary to make the resemblance obvious. Sir 
Maine, to whose admirable works upon this portion 
the subject it is impossible not to make frequent vefer- 
ence, draws a marked distinction between, in the first 
[ place, the domestic rights of the eldest son which ha¢ 
their mainspring in archaic customs, and, secondly, his 
; public position which involved succession to the head- 
ship of the tribe, and embodied the continuity of the 
chieftain’s power. He thinks it is only to the latter 
that modern primogeniture—exclusive succession to 
property by the eldest son—can with any probability 
be traced.’ The invading Teutonic hordes did not as- 
suredly bring the rule of primogeniture to the Roman 
‘ Empire as their ordinary mode of succession,’ but a first 
nd approach to it lay in their tribal chieftainship, and the 
result which is now so familiar was gradually evolved 
1 from their chieftainship by the dissolving action of later 
Romar: jurisprudence. It is impossible to detect the 
growth of the stalactite as the lime-charged water 
trickles drop by drop from its crystal point, and deposits 
after centuries a pillar so wonderful that its crystallised 
atoms will withstand a violent blow, when they might — 
have been expected to crumble apart at a touch. It is — 
almost as diflicult to trace through this period the effect 


onligheain 





* Karly Hist. Inst. 198. key,’ he says, ‘which unlocks 

8 H, H. 1.199; Anc. Law, 229;  diffieulty has rarely been 
though some system of family- the writers who occupy 
government adopting it may have in tracing the genealogy of 
been known to them, ib, 285. ism. They perceive the 

® This is Sir Henry Maine’s sug- _ of the feudal institutions, 
gested solution of a very obscure miss the cement.’ ; 
difficulty (Ane. Law, 287-9): ‘The 
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subject. The chieftain, 





tribal—property. It did not belong to “908 oe 
Balled its destiny. Such a half-and-ha f cousinship, 
however, to complete possession was quite unknown to 
the code of Justinian; it was incongruous, for the 
Roman law did not concern itself with such ‘ barbarous 
anomalies; and the anomalies gradually became amal- 
es: gamated and transformed. In Roman law uncontrolled 
power to direct the disposition of property was neither 
more nor less than absolute ownership, and chieftains 
who ‘managed’ the family property with undefined 
limitations came to be respected as its irresponsible 
owners.! No doubt, at first, in the declining days of 
Rome, the chieftains were not always eldest sons,—there 
was presumably a period when another member of the 
tribe or family, not lineally descended from the last 
tribal chief, was still elected to succeed, and at the same 
time tacitly elected manager or owner of the property— 
but the period was transitory, and when offices became 
recognised as hereditary, the devolution of the property 
became hereditary also. 
The normal hereditary succession of eldest sons to 
landed property did not become an accomplished fact 
until after the decay of Rome, and after its dismember- 
ment at the hands of the barbarians, when the mutual 
reaction upon each other of the laws and customs of 
the conquerors and the conquered aroused the first 
ark of the fire of Feudalism. The fageots had been 
laid for it; it was the interest of the chiefs to shower 
6 upon the spreading flames; and its blaze was soon 
inextineuishable. Ecclesiastical domination had been 
hag 1 Maine, Anc. Law, 238, 
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ppose, was steward of the family—or 
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i SUBSEQUENT RISE OF FEUDAL 


reigning Supreme ; perhaps, indeed, it formed an 
for feudal organisation; but in any case connec 
between its abatement and the rise of feudalism is not 
very far to seek. The priests were all-powerful ; they 
lived in an educational halo from which they took care 
to exclude all those who would strive to share a part. — 
They were vastly respected for their wisdom and _ 
literary knowledge, because they repressed every in- 
stinct in others that might instigate an intrusion upon 
their monopoly, Feudalism was a counter force. It 
was a framework upon which men could rest their 
hopes to restrain the pretensions of their spiritual 
gaolers, and though it afterwards was clogged by 
parasites (what human institution is not ?) it was born 
under a favourable star, other causes favoured ib, at 
was a basis of public security, and its progress was 
assured.” 

One of the early outcomes of feudalism was the 
grant of the estates called benefices. The distribution 
of property among the victorious Goths was effected in 
four or five ways.’ Every warrior, who was entitled 
and disposed, received a grant of ‘alodial’ land* 
(apparently varying in size according to his rank), which 
he held as his absolute property free of services to 
individuals, and which he might leave to an heir after 


* Compare Buckle, Hist. Civ. ii. (Wharton’s Law Lewicon, 9th ed., 


110-112 London, 1892). According to Lord 
* Allen on the Royal Prerog. Coke, there are no alodial lands in 
182-4, England, Coke on Litt, 98a, 


4 Perhaps from odal, Ieel.; odel, 
Dan.; odal, Sw., a patrimonial estate. 
Alodial land was land held in abso- 
lute possession without acknowledg- 
ing any superior lord. It was con- 
tradistinguished from feudal lands, 
which are held in fee of superiors 


It should perhaps be observed 
that ‘fee’ has now a second sense, __ 
meaning an ‘ estate of inheritance,” 
as opposed to an ‘estate for life’ 
(Digby, Hist. Real Prop. 60 n.), 
which is distinet from the above 
feudal sense. 
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ee cetiy pvished, with somewhat misplaced zeal, 
upon the monasteries ; part of it was devoted to the 
maintenance of the government or court; some found 
its way to join the class of property held by the alodial 
proprietors ; ; and some was allotted as temporary pos- 
sessions to be held for life on payment of some rent or 
service. Tenures of this latter nature acquired the name 

_ of benefices or honours,® and were granted both by the 
crown and by the nobles in their private capacity.® 
They seem from the beginning to have been granted 
for life,” but the life tenure was at first very precarious ; 
they were liable to forfeiture for misconduct, and acts 
of possible misconduct would have filled a long schedule! 
If, however, a beneficiary merely omitted his duty by 
not joining the army on the proper day to attend his 

_ sovereign, he was thought sufficiently punished and 
humbled by being ordered to eat no meat and drink no 
wine for as many days as he had made default.’ Truly, 
in Bentham’s language, a punishment analogous to the 
offence! On his death the lands reverted to the fise, 
_ but they were generally regranted to his children 
_ out of indulgence or convenience ;% and at length, 
from being hereditary possessions on favour, they 


_® Meyer, Inst. Judiciaires, 186.  Rép. tom. xli. p. 146, par. 14. Seer 
ay ¢ Spence, Origin of Laws of however, Hallam, Middle Ages, i. 
- Burope, 342, 343. 159, 311-814, where the subject is 
7 Allen, Royal Prerog. 134. exhaustively treated. 
Robertson (Works, iii, 199, note —_® Spence, Origin of Laws of 
vill, to ‘State of Europe’) and Europe, 281, 
ce (Origin of Lawsof Burop2, ® Allen, Royal Prerog. 134. Com- 
280) erroneously thought that in pare the development of zemin- 
ae grants of benefices were —daries in India, p. 172, inf. 


right. 


came to be regarded hereditary possessi 


turning point Byte never have been reached in his 
empire; but a long line of able rulers is a paragon 


unknown to history, , and the weakness of his successors _ 


doubtless hastened the change. They could not sustain 
his accumulated greatness, his colossal power of welding 
together the dinenaee of religious, political, and intel- 
lectual forces. Self-dependence was the beacon of the 
unruly beneficiaries, who did not think life possessions 
an adequate guarantee for power. Frequent hereditary 
grants were feebly acquiesced in by Louis the Debonair.” 
In 877 Charles the Bald yielded so far as to issue a 
famous capitulary making every benefice hereditary,’ 
and implying a known usage at any rate that the 
offices held by leading nobles should be hereditary 
also. It was perhaps only framed for temporary 
purposes,” but it marks the first encroachment of a 
systematic practice, and betrays a laxity which could — 
not possibly have occurred under a strong government. 


1 Klimrath, Travaux sur Hist, 
du Droit Frangais,i. 74. In Spain 
the benefices of the crown were 
declared hereditary before the mid- 
dle of the seventh century ; those of 
private individuals were granted 
nominally for life, but could not be 
withdrawn from the heir if he was 
a proper person and willing to take 
them. In lrance, under the Mero- 
vingian kings, benefices are gene- 
rally considered to have become 
hereditary in 587 through the treaty 
of Andely, which was confirmed by 
an edict of Clotaire II. in 615. 
Charlemagne, however, scarcely 
‘tolerated or granted other than life 


possessions, Allen, Royal Prerog. 
210; Montesquieu, Esp. Lois, liv, 
xxxi. ch. 7. 

* Allen, Royal Prerog. 210. 
Hallam, Middle Ages, 311. 

8 Montesquieu, Hsp. Lots, xxxi. 
ch. 28; Spanos Origin of Laws ess 
Europe, 282; Meyer, Inst. Jwdi-— 
ciaires, 206 n. ; Stubbs, Const. Hist. 
i, 254, : eae 
4 Hallam, Suppl. Notes, 97. — 
Montesquieu is more positive (Hsp. 
ots, xxxi. ch. 29), Klamath, 
Droit Francais, i. 74. 

5 Comp. Hallam, loc. cit, or-8, 
where the Latin text of the = P 
lary is set out in a note. 





an the ground was giving way, and hence- 

i -d creat lords reserved to themselves the right to 
select their successor from among their children." It 
would be curious to know precisely when and why 
their general right of selection was curtailed. They 
had struggled hard against the Crown’s right to evict 
their descendants from their lands, and they had won. 
Tt was now their own turn to experience a limitation 
of the right they had gained; but the enemy was not 
another rival power, it was that most subtle of all 
agencies, the stealthiness of adverse custom. The right 
they had held out for was that their benefices should 
descend to their children (iii et nepotes’); the rule that 
set in—perhaps as the spurious misapplication of their 
aims—was immutable succession in the eldest male line. 
Primogeniture of the modern type first became recog- 
nisable in Europe about the time of King Henry I. of 
England,* when the descent of benefices or fiefs* to the 


® Montesquieu, Hsp. Lots, xxxi. illustrated by reference to the civil 
ch, 29. and canon laws, but containing very 


1. WEAKNESS OF THE LATER 


eldest son, if he was alive, began to be 

if he had predeceased his father, leaving 

it was yet approximately a couple of centurie: 

his descendants obtained a settled priority over an 
representative of the previous generation. In Eng! 

this point was determined by the time of Henry % 
and Edward I.’s decision in 1292 of the controversy 
between Bruce and Baliol probably gave a fresh impetus 
to the course the stream was taking? His was a 
correct judgment according to the now-prevailing law 
of hereditary descent, and probably the full considera- 
tion which the case then received may have done much 
to settle the rule of primogeniture for after-times.* 

But the question still remains, ‘ Why was this mode 
of succession persisted in preferably to any other ?’ 
Sir Henry Maine replies in effect*—and there is no 
better solution forthcoming—that it owes its survival 
and eventual supremacy to the pitiably low level of — 
social organisation which characterised the declining — 
days of the Carlovingian empire.’ The decaying ruins 
of the Carlovingian empire became the cradle of modern 


7 This phrase is used by Spence 
(Origin of Laws of Ewrope,345) only 
with reference to benefices granted 
to vassals by nobles, not to benefices 
granted by the Crown. Land, 
however, held in vassalage of sub- 
jects became hereditary virtually at 
the same time as did the royal bene- 
fices (ib, 898). 

_® Spence says (Origin of Laws of 
_ Enurope, 398) that the first notice 
we have of the right of primogeni- 
we (in Europe) is in the so-called 
laws of Henry I.; but as their date 
, much suspected, I think it is rash 

0 assert that they actually record 
first mention of primogeniture. 
are ‘a collection of legal 

‘anda and records of custom 


many vestiges of ancient English 
jurisprudence. ‘The date of the 
compilation is later than the reign 
of Henry I....It would appear to 
give probable but not authoritative 
illustrations of the amount of na- 
tional custom existing in the country 
in the first half of the eleventh een- 
tury, but cannot be appealed to with 
any confidence, except where it is 
borne out by other testimony.’ 
Stubbs, Select Charters, 100. 

® ‘Tt is generally admitted by the 
best authorities,’ writes Sir F. Pal- 
grave, ‘ that from about the eleventh 
century benefices acquired the 
names of fiefs or feuds. Engl. 
Comm, ii. eevi. Bishop Stubbs 
says that the word feoduni is not 


primogeniture. The great nobles favoured primogeni- 


found earlier than the close of the 
ninth century (Const. Hist. i, 261, 
note 1). Dr. Robertson had not 
met with it before a charter of 
King Robert of France, A.D. 1008 
(Works, iii. 204, note viii. to ‘ State 
of Europe’). The etymology of the 
word is extremely uncertain, see 
Digby, Hist. Real Prop. 82 n, 
where the various surmises are col- 
lected. 

1 Bracton, 64 b.; Digby, Hist. 
Real Prop. 95. : 
2 Qne of the specific questions 
decided was that the descendants of 
an elder sister must be exhausted 


before those of a younger have — 
title. Burton, Hist. of Scotland, 
ii. 247. 

$ Burton, Hist. of Scotland, 
249. So also Maine, Early Hist. 
Inst. 204. ere 

4 Maine, Ane. Law, 285. 

’ Tt is very remarkable 
Spanish fiefs, on the other h 
still continued to be div 
among the heirs. 

Hilaire, Hist. d’ Espagne, 
154, inf. ‘The ordinary 
the same as the Spanish: 
feudal law. P.161,inf. 





essen. was very similar to Te France, | tb 


6. , 
i history of landed recur We to the superior abilities of several of its earlier Fr 


ve seen how Charles the Bald lent himself a willing 


His 4 9 7 and Saxon rulers, vassals had less scepe for the 


Sei, was a bribe for their support in an atin 
upon the crown of Germany, and he thought to 
_ strengthen his position and increase his popularity by 
an undue limitation of his own prerogative : but such a 
trivial device for advantage procures the suecess which 
ae forebodes disaster. Ten centuries later, for the ‘ glory’ 
of himself and France, Napoleon III. overran Mexico 
' with his troops, set the unfortunate Maximilian upon 
the throne, and conceived that the empire of Mexico 
‘was the ‘greatest creation of his reign.’? Woe to such 
ill-judged fatalities! He, too, was cultivating the 
success of disaster, and ringing the death-knell of his 
own ambition.* But Charles could not even point to 
temporary victory. He failed to secure the crown of 
Germany, and he died a few months afterwards to leave 
_ his kingdoms a prey to every canker that chose to gnaw 
into its corroded filigree. Amid such a general w med 
real advantages acerned from the her editary succession 
to fiefs. Clumsy as feudalism might originally be, it 
supplied real wants. Consolidation was the interest of 
all; disintegration a cause of greater suffering and un- 
ainty; and the rule of primogeniture was necessarily 
a towards greater consolidation. The progress of 


ee Schulze, Recht der Erstge- Mexican Empire as the greatest 

ie p. 9 sq. creation of his reign.’ McCarthy, 

: Up to the last he [Napoleon] History of Our Own Times, iii. 833 
been rocked in the vainest (London, 1880, 4 yols.). 


against the authority of the Germanic crown for 
another hundred and fifty years.? It must be remem 
bered, however, that wherever primogeniture was at 
length fully established, the eldest son still had arduous: 
duties to perform even if he had rights to enjoy. His _ 
investiture with the fief corresponded to appointment to — 
family and political duties which he could not escape, 
and were a serious responsibility. The perpetual fear 
ab invasion by some neighhoaniey lord was a standing i 


Pe, rl the prosperity and submission of his fief 
depended upon the protection and strength of unity 
which he might afford. The establishment of primo-— 
geniture, therefore, may well have been popular among 
the early feudal tenants. Likely enough it may be that — 
originally the eldest son was not intended to receive — " 
special privileges other than those which were correla- 
tive to his duties, and it is a misconception to suppose 
that there is more than a very distant resemblance 
between the eldest son of medieval feudalism and a: 
after-type of the present day." 

To sum up the broad chronological span of this 
chapter. It is probable that in prehistoric ages ee 
through females was the relationship most _ bi 


117, n.-4, in) 
® Conrad II. was the first empe- see p. f 
ror who rendered fiefs hereditary Recht der ante 


*<The French Empire never 98 (a.p. 1087). Robertson, Works, iii. 


recovered the shock of this Mexican 


822, 


failure.’ Ib. iii. 884; and vol. iy. 


204, on the authority ofthe compilers 
ae the Libri Feudorum (as to these 





aon ne 


et even in this state of society eldest sons Sa i 
occasionally enjoyed traceable distinctions, which par gt cast was left embedded in the hardening 
took more or less of a domestic or of a political nature. Ee oF civilised society. It was shorn of many of i 
Tn early historic ages, the distinctive responsibilities of 3 enviable attributes ; but it remained there conspicuous 
: ; 7 i ) . " . 
eldest sons may be grouped under the two heads of = upon the pinnacle upon which the cooling breeze 
ean ea es hich. however. h . crystallised it. 
_ political and religious office, which, however, have 
obably no real connection with modern primogeniture. ie 
he first source of the modern form took its rise in the 


a limited but undefined control over the property of 
their family and their tribe, which became converted 
into fixed control and ownership under the influence 
_ and interpretation of Roman law, and, in the ordinary 
- course of time, into a ready-made model for feudal 
organisations. Feudalism then sprang up, fostered by 
the wants and political emergencies of the day, and 
with it the system of benefices, or grants of land by the 
sovereigns or great lords to certain of their vassals in 
‘return for rent or service, to be held by the vassals 
for their lives. As vassals grew more powerful, and 
jovereigns grew weaker, the vassals extracted from the 
crown the confirmation of their life benefices as heredi- 
ary, and presently it became customary amid the 
location of society to entrust them entirely to the 
eldest son. His position in those days was one of 
erous duty and great responsibility. The prosperity 
of his dependants and his lands, his and their wealth, 
the common freedom from invasion depended upon — 
Own exertions, and any remissness on his part would 
been attended by general ruin. His vital interest 
to act up to his responsibilities. Then came a time 





DEVELOPMENT OF PRIMOGENITURE IN ENGLAND: 
FEUDALISM; AND TECHNICALITIES 


Wuarever the origin of primogeniture, there is no doubt 
hat in England, in its peculiar relation to the tenure of 
and, it was not a plant of indigenous growth. 

Among the ancient Britons, an ordinary inheritance 
was divided between all the sons equally ;' no privilege 
was enjoyed by the eldest; and if any dispute arose 
about the division, it was determined by the Druids.’ 
The laws of Howel Dda, a king of Wales in the tenth 
century, decree that ‘brothers are to share the land 

between them;’* and it is curious that what privilege 
was created was in favour of the youngest son, for the 
laws of the same king declare that ‘when brothers 
shall share their patrimony among them, the youngest 


oulter or plough,’* presumably because his brothers 
ere supposed to have grown independent, and he was 
e least able to provide for himself. Even titles and 


’ Leges Walliae, Venedotian 
Harldoms and baronies, Code, bk. ii. ¢. 12, s. 1. 


h were in the nature of princi- & Leges Walliae, Gwentian Code, 


bk. ii. c. 31, s.1; Hearn, Aryan 
Household, 82. 


death of Roderick the Great, Prince of all 
principality was divided among his sons, and aftery w 
further subdivided among their sons who repre 


them.> 


Among the Saxons and Danes, a very similar 


appears to have obtained. 


The ordinary course 


descent at any rate was to all the sons, excepting 
baronies and royal inheritances; and the daughters not 
improbably claimed their full shares as well.® Ing 
Canute’s time, it seems that all the children, and not the 
sons only, succeeded alike :7 while it isremarkable that 
private property (the Saxon bocland) could usually be 
disposed of absolutely either by will or during lifetime, 
none of the children having any right to suceeed* 


_ Among the generation of Saxons immediately preceding © 


the Canquect, however, Bede states that parents were 
accustomed to recognise the eldest son as head of the 


® Robinson on Gavelkind, p. 22. 
The Welsh custom of equal division 
among all the sons was expressly 
confirmed by 27 Hen, VIII. ec. 26, 
s. 35, which further dealt with the 
union of the principality with Eng- 
land; but seven years later Welsh 
tenure was assimilated to that in 
England (34 and 35 Hen. VIL. e. 
26, s. 91). 

® Hale, Hist. Com. Law, pp. 
307-8. Compare Lord Chief Justice 
Holt’s opinion (Blackborough vy. 
Davis, 1 Peere Wil. 50). ‘ By the 
ancient laws here, both before and 
at the Conquest, all the descendants, 
sons and daughters in general, did 


inherit as well the real as personal 
estate of the ancestor equally, and 


in a like proportion.’ As to Anglo- 


Saxon royal inheritances, see an 


si 


interesting section in Schulze, Reel 
der Erstg. pp. 39, 40. 

7 *Sive quis incuria, sive morte 
repentina fuerit intestato mortuus, 
dominus tamen nullam rerum sua- 
rum partem (praeter eam quae j r 5 
debetur Hereoti nomine) sibi assu- ) 
mito. Verum eas judicio suo uxori, 
liberis, et cognatione proa 
juste (pro swo cwigue jure) distri. : 
duito.’ Lambard, Saxon Laws, 
fol. 119; Laws of King Canute, 
No. 68. ; 

® ‘This was characteristic of 
land or bookland (the Jand ) vhiel 
perty by book or charter) in contra- 
distinction to folkland, the 
land of the gn or 





Z 


|. 


But although, before the Conquest, the tenure of 


i land int England was not accompanied by any of those 
‘understandings or obligations by which it subsequently 


fe 


| 


‘came to be connected with the rule of primogeniture, 

t, assuming for the moment that primogeniture 
migrated here with William as an appendage to his 
feudal policy, it quickly found congenial soil in which 
to take root. It was itself the outgrowth, as will be 
shown more fully directly, of a military defensive and 


ageressive association. 


in the original gift of the land to 
the grantee. The right to alienate 
might be granted without restric- 
tion. If, however, the matter was 
not mentioned in the gift, the right 
to alienate was probably limited by 
the claims of the grantee’s kindred 
(Digby, Hist. Real Prop. 29: also 
note 6 on p. 14, referring to the 
laws of Alfred). 

That alienation by will was known 
among the Saxons see Kemble, 


Codex Diplomaticus, vol. i. Introd. 


pp. eviii.-cxii, Alienation by will 
vanished with the advent of Norman 
Jaw (Digby, Hist. Real. Prop. 29), 
except usually in gavellkind lands 
(2 Blackst. Comm. 84), and in lands 
held in burgage in the City of Lon- 
don, and one or two other places 
(Williams, Real Prop. 70). 


Mr. Digby says (Hist. Real 


_ Prop, p. 282) that alienation inter 


_ vivos does not appear to have been 


ever materially curtailed until the 


- passing of the Statute De Donis in 


5 (18 EKdw. I.), except by an 
cle in Magna Charta (p. 39, inf.), 
vy the establishment of the right 


It was an invaluable appendage 


of the crown to grant licences for 
alienation by tenants in capite (p. 40 
n., inf.). But this seems only true if 
the term ‘alienation’ is understood 
to apply mainly to ‘ subinfeudation;’ 
for, according to Sir Martin Wright, 
there was a time before Magna 
Charta when subinfeudation was 
allowed, and alienation (out and out) 
was not. ‘Though subinfeudation 
(by which a new inferior feud was 
carved out of the old, the old one 
still subsisting) was allowed by 
the feudal law, yet alienation (by 
which the original feud itself was 
transferred, and a new feudatary 
substituted in the place of the old) 
was not. The alienation therefore 
here said to be unlawful must be 
understood of alienation to hold of 
the superior lord, as it is opposed to 
subinfeudation, ie. a feofiment by 
the tenant to hold of himself,’ 
Wright, Tenures, p. 156, note (a). 
See pp. 154-159, 

® Quoted by Hearn (Aryan 
Household, 80), from Bede, Vita, 
8. Ben. ii. 


a Ui : ae 

to the feudal organisation; and in pre-N 

there actually were germs among the tribal commun 

of England of a national feudalism! Domesday Bo 
attests that, in the reign of Edward the Confessor, there 
was a large class of freemen who had placed themselye: 
voluntarily in the relation of dependence on a superit 

lord.’ Even earlier, in the days of Alfred (A.D. 87 

Lord Coke asserts that there were estates (knights’ fees) 
descending to the eldest son alone, ‘ for that by division 

of them the defence of the realm’ would have been 
‘weakened ;’® but the statement is premature, and not 
borne out by authority.t Unquestionably, however, 
there was, about the time of King Alfred, a well-under- _ 
stood obligation to military service, incumbent upon | 
every thegn, as inseparable from his land-ownership. ae 
Military service was the personal duty of every land- 
owner; and there is but a narrow gap between this oa 
kind of military service, which was as mucha land- 
owner’s duty as it now is that he should keep the peace, 
and between that kind of military service which was — 
annexed as a condition of a tenancy held from a feudal — 
lord,® and was the forerunner of primogeniture. 


1 2 Blackst. Comm. 48. species of tenancy from year to year 

2 Stubbs, Const. Hist. i. 188. at first, and afterwards for life. 

2 Coke on Litt. fol. 14a. By See also Somner, Gavelhind, 1 
way of giving a legal colour to the Lord Coke's statement seems to 
eldest son’s privilege, Lord Coke rest ey statementin the Mirror, y 

i i 1, sec. 8. 
rather quaintly quotes the maxim, ¢. 4) =n oi 
* Qui es est tempore, potior est > Stubbs, Const. Hist. i. 189-191, 
jure.’ ® See also Sir F. Palgrave’s H 
ure. ; J 
: 4 Sir H. Spelman, on Jeuds, &e., lish Commonw, i. 505. 
p. 4 (ed. 1723), says that if there : 
“feuds among the Saxons, or + Ha eee 

ye Aes are we sure land.’ The observation is made 
they were no more than for life, and with reference to oe 
not inheritable.’ He holds that, at dalism, but it applies so to Es 


the most, there was in effect only a land. 


became annexed to the 





— ____ wholesale upon an unwilling country. 


among. all th : 

uecession before the Conquest. ‘But it was not 

- William’s policy or inclination to continue it; and at 
th present day it survives only in Kent, and sae 
in a few other estates in other counties, which 
resisted the surrounding pressure of innovation, and 
- ¢gloried in the preservation of their ancient tenure. 
The contrary custom of the privilege of the eldest son 
ept in very gradually. William, on his arrival in 
land, was no stranger to the old Saxon rule of 
partition, for lands in Normandy not held as military 
tenures descended in his day in the same partible 
-manner,® yet he took care that the rule of primogeniture 
should develop under his pilotage, although there was 
no one moment at which the feudal system which so well 
sheathed it can be said to have been introduced® 
William’s action 
was tactful, progressive, not revolutionary. The land 
became divided into military tenures or tenures by 
- knight service, and civil tenures or tenures of socage- 
land. Socage-land descended to all the sons, continu- 
‘ing to be divided as had been the rule before the 
Conquest—it was doubtless the successor of the alodial 
proprietorship of early times;! and there is a law of 
he Conqueror expressly confirming in its case the 
course of descent by division.” But military tenures 
a tood upon a different footing, although there never was 
z specific law passed that the rule of primogeniture 


= 
oa 


ot am 
1 See Robinson, Gavelkind, pp. 1 Digby, Hist. Real Prop. 47. 


* Leg. 36. ‘Si quis intestatus 
p. 26. obierit, liberi ejus hereditatem 


® Freeman's Norman Cong. vy. aequaliter dividant.’ Quoted in 


Robinson, Gavelkind, p. 26. 


dren alike, was the rule — 


fear of enemies from without and insurre ns fror 
within, the inconveniences of allowing all the sons te 
succeed to equal shares in a military tenure wi 
obvious. Continual subdivision and parcelling out of 
military tenures was a source of weakness to the org 
nisation for the defence of the kingdom, owing to the — 
division of the military services; younger sons, says 
Blackstone, took up with ‘the business and idleness of 

a country life, instead of being serviceable to themselves 
and the public by engaging in mercantile, in military 

in civil, or in ecclesiastical employments ;’ and there 
were few persons the value of whose estates left them 
capable of undergoing the public charges and offices.* 
These reasons were palpable, and, partly on the strength 

of them, William persuaded his Great Council to take 
the oath of allegiance, or to pass the laws, by which 
the feudal system on the Continent obtamed some hold 


in England.’ 


8 M‘Culloch, Treat. Succ. 26. 

4 Hale, Hist. Com. Law, 310, 
811; 2 Blackst. Comm. 215. 

5 Dr. Stubbs thinks (Const. Hist. 
j. 266) that the law (LIL) of William 
I. quoted in Wright's Tenwres (p. 
65)—‘ Statuimus ut omnes liberi 
homines foedere et sacramento 
affirment, quod intra et extra uni- 
versum regnum Angliae (quod olim 
vocabatur regnum  Britanniae), 
Willielmo suo Domino fideles esse 
volunt, terras et honores illius fide- 
litate ubique servare cum co, et 
contra inimicos et alienigenas 
defendere ’—is little more than the 
demand of the oath of allegiance 
which had been taken to the Saxon 
kings. ‘The law respecting the in- 
troduction of feudal tenures quoted 


in Hale’s Common Law, p. 311— 


‘Statuimus etiam et firmiter 


praecipimus ut omnes comites 


barones milites et servientes et ie 
ey 


universi liberi homines totius regni 
nostri habeant et teneant se sem- 
per in armis et in equis ut decet_ 


# 


prompti et bene parati ad servitium 


oh ( 
vr 
et oportet, et quod sint semper aE 


~ 


suum integrum nobis explendum et ate 
peragendum, cum semper opus 


fuerit, seeunduin quod nobis de feo-— 
dis debent et tenentur tenementis 
suis de jure facere et sicut illis sta- 
tuimus per commune concilium 
totius regni nostri, et illis dedimus 
et concessimus in feodo jure haere- 
ditario ’—was, it will be noticed, 
passed by royal authority and ‘ per 
commune coneilium.’ Both Hale 
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+ the least important, from the point of view of 
# of primo, geniture, of the tenures im iy ts 
ich became more common shortly after the Conques 
Bs a honorary feuds,° which carried with them 
Fa, Oe bility, and became consequently incapable 
1" ai a “They set an example which, in a pe 
ek sori i ient to follow. 1e rule 
Pe Be, with their accompanying title, was : 
ar aan sldost son. He was the first of his 
once is to perform the duties of military service. 
Bee es bo. aan feuds became consolidated, or perhaps 
Be ey rove etl in embryo, a famous constitution 
he Emperor Frederick Barbarossa in 1158 ‘ gave them 
So Ds stimulus from the Continent. He established 
E visible and indivisible feuds throughou t epee ; 
the indivisible mostly carried with them a title, and he 


—h 

i wthat assumed to be hereditary. See 
ae ableton es with Williams, Real Prop. 36. The un- 
oe ee of the nation: ‘William settled nature of the whole matter 
“a Ey gait or possess himself of is shown by the fact that William 
the lands of England as the spoils of himeelf was succeeded as vr 
conquest, so neither did he tyranni- by his second son William Rufus, 
cally and arbitrarily subject them on the ground that the eldest was 
to a feudal dependence’ (Wright, already provided with the Dukedom 
Tenures, 63). Many of his posses- of Normandy. 
sions were the forfeited lands of the The inconveniences of _Socage 
followers of Harold, orof the Saxon tenure in these turbulent times is 


‘nobility who had been slain F at 
Hastings. So that there was nothing 
compulsory about this step in the 

advance of primogeniture. It was 
taken constitutionally. William’s 

despotism in this respect resembles 

that of Henry VIII. 

The hereditary character of a fief 

had, however, been recognised on 

Continent by Charles the Bald 

ly as A.D. 877 (page 19, ante). 
ore to the Normans an estate 
was perhaps ipso facto 


very practically proved, for in many 
cases socage tenants found that it 
was only by attaching themselves 
to some feudal lord after the fashion 
of military tenants, and becoming 
his vassals, that they could acquire 
any portion of that security which 
neither the law nor the royal autho- 
rity was then able to afford, 

® Hale, Hist. Com. Lanv, 312. 

* Schulze, Recht der Hrstg.96,97. 
The date is given as 1152 in Lord 
Lyttelton’s Hist. Hen. I. iii, 122, 


wu. 





without an influence, 


: About the same period, too, the so-called lawa: 
i Henry I. decreed that the eldest 


ee to ‘the capital fee’ or principal 


principal mansion, 


‘ promised that 


* Wright, Tenwres, 81, 175. 

® The custom of primogeniture 
was not introduced into England 
in imitation of the Emperor Frede- 
rick’s honorary feuds, and I have 
endeavoured to show that there 
were very distinct traces of primo- 
geniture in England considerably 
before his time. ‘Harldoms and 
baronies, which that ordinance 
aes chiefly relates to, had before been 

indivisible, both in England and in 

France, except in the case of a 

baron leaving several danghters, 
_ and no gon, at his death.’—Lord 
Lyttelton’s Hist. Hen. IT. iii. 122. 

* «Primm patris feudum primo- 
genitus filius habeat’ (Leg. Henrie. 
Primi, xx.). By the same law it 
Was enacted that a man might do 

hat he would with lands which 
he had himself acquired, but that 
nds which had come to him from 
parents must remain within his 
mily. ‘Acquisitiones suas det 
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cote - 












prescribed that the rule of primogeniture. 
to their descent.’ The influence of this con 
upon the development of the law in 
probably been overrated,® but it 


of his father’s military possessions oe 
and although at the coronation of that 
other feudal incidents should be re- 
dressed, which had grown into grievances through 
oppression and abuse—the remedy was to be found by 
a return to Edward the Confessor’s laws—yet feudal — 
tenures themselves and their dues were retained? 


magis velit; si Bocland autem 
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Nnoela 


certainly was 


son was to succeed 
feud, including the 


king it was 


habeat quam ei parentes sni de- 
derint, non mittat eam extra cogna- 
tionem suam.’ If, however, all his — 
land consisted of what he had him- 
self acquired, it seems that he could 
not altogether disinherit an imme- — 
diate descendant, though he could 
his relations. This was so, at any — 
rate, in Glanvill’s time. Glanyill, — 
vii. 1. Post, p. 41, note 9. 

* Wright, Tenures, 82. 
particular feudal grievances: 
reliefs, wardship, and marriage, 
The two latter were especially 
burdensome in bis: 
tenure, where the privi ee as 
question belonged to the lord. — : 
socage they belonged to the nea 
relation (Williams, Real Prop. 


of | ‘I. were 1n 
, we have no certain knowledge. 
— The next stage is more trustworthy. Written com- 
ment is always more reliable than tradition or uncertain 
authority. Glanvill, the very well-known writer of the 
time of Henry IL.,says that in his day the law of in- 
heritance varied according to the nature of the tenure 
whether the tenure was military or civil. Knight- 
service or military tenures descended entirely to the 
eldest son, ‘so that none of his brothers could demand 
of right a share therein.’ Socage or civil lands were as 
of old divided among all the sons, provided that the 
land had been subject by ancient custom to division. 
This was a most important proviso, for if the land 
was not subject by ancient custom to division—and 
there are no means now of discovering what pro- 
portion of lands was or was not—the eldest son accord- 
ing to the custom of some places got the whole of the 
inheritance, while, where the custom of borough-English 
prevailed, the youngest son was the heir.’ In the 


























of the property. See Robinson, 
Gavelkind, 29. Such a messuage 
in socage tenure is mentioned by 
Glanvill, bk. vii. c. 8 (see next note), 
The capital fee also descended to 
the eldest daughter, if there were 
only daughters. 

The feudal dues further included 
the important obligation that 
tenants should contribute to the 
expenses of their lord on the occa- 
_ sions of his making his eldest son 
 @ might, and of providing a mar- 
riage portion for his eldest daughter. 
The daughter’s portion seems to 
ve been  disproportionately 
scanty; but the expenses of the 

Amighthood always required 
al contribution: and the 
id’ was only exacted 





















for making the eldest son a knight, 
and no other son, in itself stamps 
him as the feudal successor, and 
pre-eminent above his brothers and 
sisters. 

* Glanvill, bk. vii. ¢. 8. ‘Cum 
quis ergo hereditatem habens 
moriatur, si unieum filium heredem 
habuerit, indistincte verum est 
quod filius ille patri suo suecedit in 
toto. Si plures reliquerit filios, — 
tune distinguitur utrum ille fuerit 
miles, sive per feodum militare 
tenens, aut liber sokemannus, Quia 
si miles fuerit, vel per militiam 
fenens, tune secundum jus regni — 
Angliae primogenitus filins patri 
suecedit in totum ; ita quod nullus” 
fratrum suorum partem inde 
jure petere potest, $i vero fuerit 

















heres est.’ 
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MILITARY AND CIVIL, TENURES 


interval between Henry I. and Henry TI. primog 
had surely made a marked stride; and to estimate 
full effect of this law, it must not be forgotten that wills 
at this time were unknown, so that the law could not 
be defeated by devise. There was, nevertheless, still 
great doubt how far the rule of primogeniture affected 
the respective rights of a younger son and the surviving 
child of his deceased elder brother. King John, in 
view of his own proceedings to thwart the succession 
of his nephew Arthur, had, with perhaps pardonable 
unscrupulousness, endeavoured to substantiate the 
claims of younger sons throughout the kingdom.’ But 
his influence was not great, the tide was against him, 
and his efforts met with so little success that the claims 
of children of elder brothers in preference to their 
uncles were indisputably settled in the next reign,’ 

The history of primogeniture after this period is 
mainly bound up with military tenures, and it will be 
convenient to anticipate and dispose at this stage 
of its bearings upon socage tenure. Even in John’s 
reign, the presumption in socage tenures had been in 
favour of the eldest son, unless a custom could be 
proved to exist to the contrary.’ Traces of the law in 


liber sokemannus, tune quidem 
dividetur hereditas inter omnes 
filios, quotquot sunt, per partes 
fequales, si fuerit socagium illud 
antiquitus divisum, salvo tamen 
capitali mesuagio primogenito filio 
pro dignitate aesneciae suae; ita 
tamen quod in aliis rebus satisfaciet 
aliis ad yalentiam. Si vero non 
fuerit antiquitus divisum, tune 
primogenitus secundum quorundam 
consuetudinem totam hereditatem 
obtinebit, secundum autem quorun- 
dam consuetudinem postnatus filius 


* Except in gavelkind lands; see 
note 8 on p. 28, ante, 

® Glanvill, bk. vii. c. 8. Glanyill 
himself was in favour of the right 
of representation, and thought that 


the better claim. Ib. 

® Hale, Hist. Com. Law, 316; 
Blackst. 2 Comm, 220. 

7 Bracton, 64b. 

8 «Tn Mich, 2 John (rot. 7 i 
dorso) Gilbert de Bevill brought 
writ of right de rationabili parte 
against William his elder brother 







































the child of the elder brother had 









































but in gener 
in knight service, 
date into the rig 
Tn Edward L’s reign, 


not, however, 


landshire, quae ewm contingunt de 
socagio quod fuit patris corum in 
eddem villa ; William pleaded quod 
socagium illud nunquam partitum 
fuit nec debet partiri, et hoc offert 
defendere. And because (Gilbert 
the demandant produced no proof 
of the partibility, consideratum est 
quod Will’us eat sine die, &e.— 
Robinson, Gavelkind, 32. 

"See Bracton, 76a; 
Hist. Real Prop. 95. 

1 Bracton, 64a-69a; Blackst. 2 
Comm. 215; 1 Reeves, Hist. Eng. 
Law, 310. 

*In the Statutum Walliae, 
passed 12 TMdw. I. (1284)—the law 
hich Edward I. regulated the 
overnment of his conquered 
) of Wales—the sentence 


Digby, 


‘time are to beffound in that of Henry TIT, 
al, socage lands, in imitation of those held 
had almost entirely fallen by that_ 
ht of succession by primogeniture.t 
a distinction was no longer drawn 7 
between the two.” The law all over the kingdom was 
the same, except always in conservative Kent. 
possible to determine precisely when or > 4 
how the law was assimilated. 
once, nor by any written statute ; and the stability of 
the custom when established was probably largely due 
to the slowness of its development. 
Mr. Robinson, it ‘ seems to have crept in insensibly and 
by degrees, in imitation of the descents of knight service 
lands; the owners of socage tenements choosing rather 
to deprive their younger sons of their customary share 
of the inheritance, than that their elder son should not Ke 
be in a condition to emulate the state and grandeur of © . 
the military tenants. * There the history of socage 








Tt is 


Tt was not done all at 


In the words of 


occurs: ‘Quia aliter usitatum est 
in Wallia quam in Anglia quoad 
suecessionem hereditatis, eo quod % 
hereditas partibilis est inter heredes 
masculos, et a tempore cujus non 
extitit memoria partibilis extitit, — 
Dominus Rex non vult quod eon 
suetudo illa abrogetur, sed quod 
hereditates remaneant partibiles, 
&e. Which proves that though 
the law of Wales was equal division 
among the sons, the law of England — 
was then otherwise. This statute — 
repays examination on account of 
its elucidation of the then law! 
of England, by way of sho 
what the laws of Wales o 
to be, 

* Robinson, Gavelkind, 2 
Wright, Tenures, 178, Cf. Digl 



















































a FEUDAL LORD AND FE 


tenure may be dropped for the moment, 
military tenure that primogeniture owed its 
impulse ; it is to military tenure that we must loo 
its further history. 

Of the disquietude that followed the Norman Co 
quest, feudal grievances have already been mention 
as a particular cause. Originally the relations of the — 
lord and his tenant had been intensely domestic. They ; 
were so personal that the lord could not transfer or ex- 
change his ‘ seigniory,’ or the tenant his tenancy, with- 
out the consent of the other.’ Soon, however, their 
relations became less mutual. The king or the superior 
lord became jealous for the proper performance of his — 
tenant’s military service; the tenant was anxious to 
escape the burdens which had sprung from its abuse. 
His interests were somewhat antagonistic both to his — 
lord and to his heir. If he wished to dispose of part of 
his tenancy by selling it to different purchasers, his lord 
was opposed to him, because, among other reasons, — 
though it did not deprive the lord of the military service — 
of his tenant, yet the service became more difficult of 
enforcement from a number of small vassals. And his: 
own heir was opposed to him, because the heir was — 
trained up in the spirit of the feudal law that he himself 
should succeed. The interests of the tenant were, m 
vulgar phraseology, rather between the devil and the 
deep sea. And eventually, to anticipate the course 
circumstances, fromthe strict restrictive tendency 
alienating his land which apparently weighed — 
tenant immediately after the Conquest,” he has obt 


Hist. Real Prop. 95, note 4, which, this relationship arose 
however, refers to military te- aie ing fines for 


nures. Cf W 
4 Wright, Tenwres, 80,31. From Wright, 


me 
















tangled vicissitudes and reactionary swings of the 
pendulum, a complete right of alienation both against 
his lord and against his own heir. The vested right of 
primogeniture in his heir, which was characteristic of 
the Middle Ages, has been curtailed and has dwindled 
away, until at length the modern heir retains no right at 
all, and only acquires a property if his father or prede- 
cessor conforms to a received custom or dies intestate, 
It is not ny purpose to treat at any very great 
length of the intricate legal manceuvres by which this 
result has been attained ; but some glance at them, even 
at the risk of wearisomeness, is necessarily germane to 
any sketch of the history of primogeniture. Fortunately 
for other portions of this book, foreign countries have 
not, in their wisdom, involved themselves in any maze 
analogous to that which surrounds real property law 
in England, otherwise every remaming chapter would 
be as intricate as the present. First, to deal with the 
sweeping away of the restrictions upon the tenant's 
power of alienating his land during his lifetime, so far 
as they had been imposed in the interests of his lord. 
This class of restrictions is only material here because 
any restriction upon the tenant's power of alienation, 
even though expressly for the benefit of the lord, is 
obviously beneficial also to the tenant’s eldest son and 


heir. It seems that it was not long after the Conquest — 
before feudal tenants began to dispose of their lands, or 
) They did not, 

however, generally do this by the natural way, nowa- _ 
days, of transferring all their rights to the purchaser, 


portions of them, to undertenants.7 


* Tt need scarcely be said that 
I do not refer here to tenants in 

‘Strict entails were not in- 
‘ill the reign of Edward I., 


ferred to till p. 44, infra, 
* Williams, Real Prop. 87. 





and entails generally are not ren 
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It. ALIENATIONS AS AGAINST 


but granted their lands to be held by the 
tenant of themselves. So that while they r 
tenants of their lord, they themselves became 
of their undertenants. This was called subinfeuda 
The original lord, however, soon began to detest t 
practice for various reasons. Though it did not depri 
him of his tenants’ military service, it made it, as has 
already been suggested, very inconvenient to enforce. — 
It was infinitely more satisfactory to get forty days’ 
service out of one tenant, than to make up the forty 
days out of undertenants, five days from one, eight from 
another, and so on, according to the proportionate size 
of their tenancies: and drill, too, for forty days turned 
out a far better soldier than drill for five. In the next 
place, subinfeudation deprived the lord of several much- 
prized feudal privileges,* for the feudal dues of the 
undertenants belonged in the main to the tenant of the 
lord, and nov to the lord himself. The great barons — 
met the military service difficulty by a clause in Magna 
Charta.’ No tenant was to give away or sell more of — 
his land than would enable him to render out of the 
residue the military service due from the whole of the — 
estate. The second difficulty, that of preventing the — 
feudal privileges from being enjoyed by the ‘middleman : 
could only be met by the abolition of subinfeudation ae 
altogether. The middle lord must vanish. Accordingly, 
in 1290, he was annihilated by the famous statute b 
emptores ' (so called from its first two words), which 

8 Wardship and marriage of 
infant heirs, especially. It also 
affected escheat. See Williams, 
Real Prop. 66, 67. The many de- 
tails not referred to in this para- 
graph are given in Williams, pp. 387, 


88, 66-70, 
® Magna Charta (1217), ¢. 39. 


the who eo b 
e new purchaser was always to be the feuc 
ant of the original lord, and not of the person from 


fo) 


ght. The barons had seen that some 


themselves to allow their tenants freely to sell their — 


land, than to tolerate the continued existence of such — 

chneumon larve as the middle lords. Quia emptores 

is still in force. ‘The lord’s power to prevent the tenant 
from selling his land was by it destroyed. The tenant’s 
eldest son was also indirectly a sufferer. 

Secondly, as to the sweeping away of the restric- 
tions upon the tenant’s power of alienating his land 
during his lifetime, so far as they were in favour of his 
heir. From the laws of Henry I. already referred to,’ 

it seems that an eldest son then enjoyed an established 

right to his father’s principal mansion (‘capital fee’).* 

Originally, too, a grant of land toa man ‘and his heirs’ 

gave his heir a substantial interest in the land ;° so 
_ that he could not, as he can now, get rid of the whole 
7 of it the next day. The restriction was a real one, but 
_ it soon began to be relaxed. It was the interest, 

especially, of deans and chapters, and of abbots and 


| 


Ei 


Priors and their convents, to make an inroad ; and — 


* Quia emptores did not apply 
to the king’s tenants (‘in capite’), 
who did not acquire a clear right 
of alienation—except by royal li- 
; | aes 1827 (1 Edw. IIT. st. 

- 12). They could then always 
; btain the licence on payment het 
chancery of a third of the annual 
ofthe land. 2Blackst. Comm, 
igby, Hist. Real Prop. 157. 
20, note 8; p. 88, ante, 


“Tf there were no sons, the 


estatewas divided among daughters, 


and the eldest daughter was en- 
titled to the principal mansion. 


Glanvill, bk. vii, 8; 2 Blackste 


Comm. 215. Ante, p. 84, note 2. 


Estates tail, as has been above E 


x 


observed, did not then exist, and a 


are not referred to till p. 44, 
infra. 


* Williams, Real Prop. 63. 


ecclesiastical influence was irresistible. 


_ all temporal services, for ever, and whether the he 
liked it or not, to any ecclesiastical corporation ; 


the only personal comfort the heir could derive wa 


that his soul was bound to be prayed for by the grantees. 


Such a system naturally lent itself to grave abuse, 

was ultimately dealt with stringently by legislation.? A 
man might also give a reasonable part of his land away a 
with his daughter or any other woman on her marriage 
(though indeed the scantiness of a woman's marriage 
portion was then as remarkable as it sometimes is still); 5 
and thereupon his heirs were deprived of all feudal 
services, except a phantom oath of fealty, for three 
generations of her descendants.’ Such relaxations 
were, however, only steps towards the end,* and in 1225 

the possessor of land became able altogether to disap- 
point his heir, and the heir was left without a remedy.' a 


® Glanvill, bk. vii. 1, 2. Wil- 
liams, Real Prop. 50. Tenure in 
Sfrankalmoign. 


* Another relaxation was that a— 
man might give away a reasonable 
part of his land in remuneration 


7 The famous enactment De 
religiosis (7 Edw. 1.) was passed, 


according to Blackstone, because 


“when these dotations became nu- 
merous, it was observed that the 


-__ feodal services, ordained. for the 
_ defence of the kingdom, were every 


day visibly withdrawn; that the 


for services. He had also a wider 
power of alienation over purchased — 
lands than over lands he had in- 
herited; but even in the case of 
purchased lands, he could not en- 
tirely defeat a descendant, but only 
a collateral heir. Glanvill, bk. vii. 
1; Williams, Real Prop. 64. Ante, 


_ escheats, wardships, reliefs, and 
the like. 2 Blackst. Comm. 269, 


p. 88, note 1, The customary law 
of France brings out very prom 
nently the distin-tion between the Le 
power of alienation over lands ace 
quired by purchase and over lands 
acquired by inheritance. Digby, 
Hist. Real Prop. 100. : Hi 
1 Bracton's Note Book, vol. 
84 (case 1054)—9 Hen. IIT. 
case is, at any rate, the first r 
cord to decide this point. 


“circulation of landed property from 
man to man began to stagnate ; and 
that the lords were curtailed of the 
fruits of their seigniories, their 


0. See also 15 Rie. IL. c. 5 (reli- 
10US ‘uses ’), 
_* Glanvill, bk. vii. 1, 2, 18 
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with gifts which a p 
f land could make durin his life to the detriment of 
his heir, whenever the latter succeeded. The possessor 
was not originally dangerous to his successors at his 
death. Ever since the Norman Conquest he had been 
unable, as an almost universal rule,” to make a will, so 
as to leave his land to & usurping relation, a stranger, 
or acharity.’ But this barrier also was destined. to be ‘ 
broken down, and the privileges of the heir infringed. 
The undermining was gradual : neither in the British 
constitution nor in early English law was it the custom 
to do things outright, but it came to be recognised 
(probably some time during the later Plantagenets) that 
a man might give over his land during his lifetime to 
certain persons, to the * use ’ of whatever successor he 
might appoint by his will! This backstairs method of " 
devising land by will was of lichen growth, and it was Mia 
not long tolerated the moment it attracted attention. 
The Statute of Uses > swept it away at a blow, and once 
more there was no means by which lands could be left 
by will away from the heir. Yet the world of Henry 
VIIL’s time was not that of the early Normans, and so 


have only dealt 
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Ite THSTORY OF ALIENATIONS 
quickly was the inconvenience of this ¢ 
matters felt, that five years later the devise of 
will was expressly sanctioned.” Two-thirds of 
service land and the whole of an estate of socage 
might be left away from the eldest son; and ac 

afterwards, when military tenures had become 
anachronism and their burdens a preposterous ¢ 
ance,’ they were finally abolished by a resolution of 
Long Parliament * (which was confirmed even amid the 
loyalty of the Restoration,’ so popular was it), and 
former military tenures became devisable in their : 
entirety as socage lands.’ This law has not been altered? — 


© 32 Hen. VIII. ¢. 1; 84 and 35 
Hen. VIII. c. 5 (Statutes of Wills). 

7 ‘Sir Thomas Smith very feel- 
ingly complains [temp. Elizabeth], 
“when he came to his own, after 
he was out of wardship, his woods 
decayed, houses fallen down, flock 
wasted and gone, lands let forth 
and ploughed to be barren,” to 
make amends he was yet to pay 
half a year's profits as a fine for 
suing out his livery; and also the 
price or value of his marriage if 
he refused such wife as his lord 


















S ‘Resolved, &e. . . . that all 
Tenures by Knights Service, either 
of his Majesty, or others, or by. i 
Knights Service, or Socage in ; 
of his Majesty, be turned into 
and Common Soeage. 

‘The Lords Concurrence to | 
desired herein by Sir Henry Vi 
junior. —Commons’ Journals, 
452, February 24, 1645. : 

And the concurrence of, 
Lords is recorded nemine co 
dicente the same day. L 
Journals, viii. 183. 




















grant to a man ‘and his heirs,’ the 
__-words ‘and his heirs’ were hence- 
forward, in technical language, 
_ words of limitation and not of pur- 
chase. They merely limited or 
defined the grantee’s title in fee 
simple, and gave no inchoate right 


* See note 8, p. 28, ante. 

* Tt seems, however, in the time 
_ of Bracton (temp. Henry III.), that 
pts to devise land were made 
ering it to ‘a man and his 
to whomsoever he might 
devise the land.’ Bracton 
i the existence of 


such a power, fo. 49a; Williams, 
Real Prop. 67. ce 

4 Perkins, Profit. Bk. sec. 528. A 
‘Rt est assavoir que quant frank- 
tenement ou enheritance passer del 
un person en auter per force del 
devyse, couyent [convent] que il 
soit devysable, ou auterment ep 
use, car sil ne soit devysable, ne 
use, le devyse est voide.’ It is dif 
ficult to determine the date of this, 
but the author seems to 
flourished in the time of He 
VILL. The first edition of his bot 
was published in 1532. 

® 27 Hen, VIII. ¢. 10, s. 1. 















6. 


9 12 Car. IL. c. 24 
1} Frankalmoign, the 
which most Church lands: 
held (Williams, Real Prop. 
excepted ; and two minor: 
were made, 12 Car. IL 










and guardian had bartered for, and 
imposed upon him; or twice that 
value if he married another woman, 
Add to this, the untimely and ex- 
pensive honour of knighthood, to 
make his poverty more completely 
splendid. And when by these de- 
ductions his fortune was so shat- 
tered and ruined that perhaps he 
was obliged to sell his patrimony, 
he had not even that poor privi- 
lege allowed him without paying 
an exorbitant fine for a licence 
of alienation. —2 Blackst. Comm. 


is not now entitled to be left an acre 
father’s possessions. Primogeniture is so far 
entirely a custom, put in practice by means of entails 
and settlements.” ror 
Large results spring from small beginnings. When 
a kite with its attenuated thread was flown across the 
‘chasm of eddying waters below Niagara, it was strange 
to realise that the thread would bring back with it a 
cord, that the cord would be followed by a rope, the 
‘rope by a chain, the chain by a cable, and the cable by 
all the requisites which have built up the suspension 
bridge. When our ancestors in the reign of Edward I. 
first turned their attention to the question of entails, 
they probably little realised that they were laying the 
corner-stone of the unwieldy but careful fabric which 
has culminated in the modern settlement. It would be 
tedious and hardly relevant to examine every brick of 
such a building, how it has been patched and mended 
and refitted. A very short review is desirable, for upon 
it, for a period, primogeniture mainly depended; but at 
the same time it should be distinctly remembered that 
entails are in theory quite dissociated from primogeni- 
ture, and that estates might be just as well entailed upon 
younger as eldestsons. The well-known statute De Donis* 


in copyholds as in freeholds, unless 
there is a custom to the contrary. 

iven, Cop. 61. 

Tt does not seem necessary to 
refer here to the restrictions upon 
alienation of land imposed by the 

tmain Acts, or to protect credi- 

&e. The matter is very remote 
n the subject. 

| Edw. I. c. 1 (Statute of 

inster the second), a.p, 1285. 

» if a lord made a grant 

and the ‘ heirs of his body,’ 


and no heir was born, or an heir 
was born and died, the land reverted 
to the lord. But in the time of 
Edward I. such a grant (called @ 
grant of a conditional fee) had come 
to be construed to mean that so 


soon as the grantee had an heir 


born (the necessary condition), he 


might at once aliene his land. ‘The — 
chance that it would revert to the 


lord became then the remotest, and 
the great barons saw that such con- 
stant alienations by their tenan' 


first established strict entails. It was p 

before Quia emptores, but unfortunately tl 

rently now no means of ascertaining what prop ort 

land in the kingdom fell under its dominion, and b 
strictly tied up for the benefit of eldest sons, and 1 
proportion was affected by Quia emptores, which n 
be said to have encouraged alienation.» The land wh 
fell under De Donis, and was permanently withdraw 
from the market, is probably considerably less than 
supposed.’ However, the inconveniences of the statute 
began soon to be felt, although it was not likely that, 
once passed, the great barons would readily consent to 


would weaken the influence of their 
families. Accordingly, they pro- 
cured the passing of the statute {in 
full ‘De Donis Conditionalibus "| 
necessitating that such grants 
should always descend to the 
grantee’s heirs, and if he had none, 
that they should revert to the lords 
themselves. 

An attempt was even made, in 
the reign of Richard II., to add to 
the restrictions permitted by De 
Donis. Richel, a judge of the Com- 
mon Pleas, having several sons, 
made a settlement on them in tail, 
one after another; with a condition 
that if any one of the sons attempted 
to aliene in fee simple, or in tail, 
then his estate should cease, and 
be void, and the land should imme- 
diately descend to the next in the 
entail. But the inclination to sup- 
port these perpetuities had passed 
away, and this new device of the 


_ jndge was declared void by the 


Court of Common Pleas in the 
second year of Henry TV. A second 
attempt was similarly made, and 


crushed, shortly afterwards. Reeves, 


Hist. Eng. Lan, iii. 824. 
® P. 89, ante. | 
" See some interesting remarks — 
by Mr. Justice Laurence of Cape 
Colony in a Cambridge Prize Essay 
on Primogeniture (Cambridge, — 
1878), pp. 54, 55, in which | 
points out that large grants of [un- 
entailed] land were continually 
being made by the Plantagenet 
kings for religious and charitable 
purposes. ‘With a single ex 
tion, every college in [Cambri 
University, of which there is se 
ly one which does not in great p 
owe its existence to mut 
donations of landed property 
private benefactors, was f 
subsequently to De Donis; no 
than seven colleges in 
and the same number 
date from the period when it 
impossible to bar the heir's 
sion to any portion of an 
estate; and it is a legit 
ference from this cireumst 
the quantity of land 
simple must have always b 
considerable’ 










Children,’ according to Blackstone, « grew 


aside; farmers were ousted of their leases made by 
tenants in tail, for if such leases had been valid, then 
under colour of long leases the issue might have been 
virtually disinherited ; creditors were defrauded of their 
debts, for if [the] tenant in tail [in possession] could 
have charged his estate with their payment, he might 
also have defeated his issue by mortgaging it for as 
much as it was worth ;7 innumerable latent entails were 
_ produced to deprive purchasers of the lands they had 
fairly bought.’* Yet these evils were borne for nearly 
two centuries,” and lawyers must have reaped a rich 
harvest; till about the reign of Ndward IV,' that pious 
fraud, a ‘common recovery, was devised, and entails 
ever since have been liable to be * barred.’ ? 


s ‘ The liability of entailed estates 
for debt is now regulated by statute. 

52 Blackst. Comm. 116, para- 
phrased by Blackstone from Bacon's 
Treatise on the Use of the Law, 
Works, iv. 114 (London, 1824, 10 
vols.). 


for life to obtain by collusion or de- 
fault an adverse judgment against 
themselves (without resorting to 
the law of warranty, see next note), 
so as to oust the heir. But the 
heir was expressly protected against 


ent when they knew they could not be set 


 * The great barons strenuously 
opposed the repeal of De Donis 
not only because it prevented the 
alienation of their family estates, 
but beeanse entailed estates were 
not liable to forfeiture on attainder 
the life owner; and attainders, 
those unsettled times, were very 
common, 
Tal m’s case (4D, 1473), 
Year Bk. 12 Wdw. TV. 19—always 
d to as the case to which 
mn recoveries owe their ori- 
‘it may be that they were 
little earlier, see Wil- 
Prop. 89. Preyiously, 
made by tenants 





this invasion of his rights by the 
statute De Donis, 13 Edw. I. ¢.1, 
s. 3 (Litt. ss. 688-690; Coke on 
Litt, 360b-362a), and still further 
by 9 Ric. IT. ¢. 3. 

* The collusion of a common re- 
covery is almost too celebrated to 
need recapitulation. In its early 
and simpler form the tenant in tail 
arranged with a friend, that the 
friend should bring an action 
against the tenant in tail for the 
recovery in fee simple of the tenant 
in tail’s land. The tenant in tail 
“vouched to warranty ’ a third per- 


son, who (he pretended) had granted 


the land to him, and would warrant 


his title, The third person did for- 


























































The stronghold of primogeniture at the 
lies in the practice of settlements, which still - 
Previous to their i 
tion, and after the institution of * common reeoveri 
ownership of landed property was more unfettered 
it has been at any other period. Settlements indiree 
are said to trace their origin to Sir Orlando Bridgem 
Lord Keeper of the Great Seal under Charles IT., whose 
ingenuity, combined perhaps with the exigencies of the 
civil wars, seems to have been largely responsible for 
maturing this elaborate contrivance? An eldest son 


subsidiary use for entails. 


mally warrant the title, and then 
allowed judgment to goagainst him- 
self by default. Thereupon the land 
was adjudged in fee simple to the 
friend, and he (as had been ar- 
ranged) returned it, now no longer 
entailed, to the original tenant in 
tail as unfettered owner. By law 
the tenant in tail might have re- 
covered lands of equal value from 
his warrantor (vouchee), but a man 
of straw was always purposely 
chosen to fill the position, and in 
later times the ‘common vouchee’ 

























quired to be enrolled among the 
records of the Court. ‘Fines’ were 
expressly sanctioned by statute in 
the reign of Henry VIII. The ~ 
power of barring estates tail by 
‘fines’ underwent various vicissi- 
tudes (see Williams, Real Prop. 
94), until they were abolished by 
the same Act as that which abolished 
recoveries. m 
8 Blackstone says (2 Comm. 172) 
that Sir Orlando Bridgeman ai 
Sir Geoffrey Palmer were the re- 
puted inventors of the system: of 










trustees to preserve contingent re~ 
mainders, now superseded, but 
merly the mainstay of a sett 
They employed it, it is re 
during the civil wars, to 
provision for the children of 
tended marriage, who were | 


was the ecrier of the Court. The 
procedure ultimately became some- 
what more complicated, and con- 
sequently more costly and liable to 
defects; and therefore, at length, 
in 1838, a simple deed, executed by 
the tenant in tail and enrolled (now) 
in the Central Office of the Supreme 
Court, was made a suflicient for- 
mality (3 and 4 Will. IV. ¢. 74). 
An estate tail could also be 
barred, in later times, by means of 
a ‘fine,’ or agreement of compro- 
mise made between two parties by 
leave of the Court that the lands 
belonged in fee simple to one of 
them; and this agreement was re- 


, 


i L) 
? ~The father is tenant of the estate for his ] 
d is almost always what is called ‘ protector’ of the | 
‘settlement, a modern term‘ which to some extent cag 
"plains itself; and the eldest son 1s ‘the tenant in tail to = 
‘come into possession on his father’s death. The usual 
plan is for the eldest son first to bar the entail, with the 
consent of his father, together with all the remainders, 
‘The opportunity is often made use of for paying off out- 
tanding liabilities.» The estate is then resettled upon 
the eldest son as tenant for life merely, subject to his Sil 
4 father’s life interest; and if the occasion be that of the — 4 , 
son’s marriage, an allowance as pin money is provided 4 
for his future wife, and a rent charge or annuity is | 
granted her out of the estate in the case that she should 7 
survive her husband. Provision is also made for any 4 
younger children of the contemplated marriage. Subject 7% 
to these charges, the eldest son who may be born of the Pi 
marriage is given the estate in remainder as tenant m | 
tail. In case he should die without children, the second | 
‘son who may be born is made tenant in tail, then a 
similarly the third, and so on, and if there should be no 
_ sons, the estate is probably given to the daughters. A 
resettlement takes place roughly once in a generation. 
There is nothing on earth to compel the eldest son to- 
_coneur in a resettlement—on the contrary, it reduces 
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cession to the estate by the wrong- 
ful acts of the life tenant, 

In the following sketch of the 
- general nature of a settlement, it 
has been impossible altogether to 
avoid technicalities. An admirable 
_ popular account of the existing law 
‘settlements is to be found in Mr. 
Underhill’s concise pamphlet on 
Freedom of Land, p. 7 (London, 


1882), 

“Tt was created by the Act of 
William TY. (3 and 4 Will. IV. ¢ 
74), 

® Now, however, by the Settle 
Land Act of 1890 (53 and 54 Vict 
c. 69), the tenant for life can ab any ? 
time raise money by mortgage of 
the settled land for the purpose 
discharging encumbrances upon 4 

















































independent one of a tenant in tail; and if he does 


for life, and then to his unborn 
- 80ns in tail, the Courts are so 













Mente. < r oF - P 

him to the position of a tenant for life, fede? ‘tow 
concur, he will be able on hig father’s death to bar th 
entail absolutely, and make himself unrestri 
But as a rule, if the re-settlement is made on his mar- 
riage, the consideration that his possible family are to 
be provided for is quite a sufficient inducement to him 
to assent ; and if it is made when he comes of age, an 
increased allowance generally serves in the same way as ; 
a reason for his acquiescence, 

Under no circumstances can a settlement determine 
the course of descent in generations subsequent to the 
unborn heirs of the eldest son, for no device can be 
relied on by which an estate can be tied up for a longer 
period than during any number of lives in being, and 
twenty-one years, or a fraction, afterwards.® To this 
rule there are one or two public exceptions, not difficult 
to appreciate after reading the somewhat ecstatic 
encomiums embodied in such statutes as those which 
granted Blenheim to the great Duke of Marlborough. 
Two of them ? contain an effusion of national gratitude, 
much of which is still memorialised word for word on/a 
monument in Blenheim Park. It was at the request® 
of the first Duke that Blenheim was perpetually en 


cted owner. a 



























* Fearne’s Cont. Rem. i. 429- 
439. Cadell vy. Palmer (1888), 7 
Bligh’s Law Rep. (New Series), 
202. Tf a gift is made by will to 
the unborn son of a living person 


effect to the testator’s wishes as 
nearly as is legally possible, called _ 
in law French an application of the 
cy-prés doctrine. Williams, Real 
Prop, 381-382. Aap 
7 Zand 4 Anne, c. 6, and 5 Anne, — 
0. 4, 

8 See Davis v. Duke of Marl- 
borough, 1 Swanst, 74, at p. 82, 


/ 


b 
f 






lenient to the ignorance of testa- 
tors that they allow the unborn son 
of the living person to take an 
estate tail instead of the life estate, 


i] 











au ament. The entail cannot be barred,’ 
and Shere jis no means of cutting it off but by a repeal- 
ing Act. Strathfieldsaye is another instance, a memorial 
ay the triumphs of Salamanca,! the independence and 


safety of Portugal 
Waterloo.’ So, too, 


few other places occupy the same or 


position.’ 


The bomb-shell, however, of recent years 1s 


and Spain,” 
the estate of Trafalgar." And a 


and the glories of 
an analogous 


un- 


questionably the Settled Land Act of 1882.° True, like 


® 5 Anne, c. 3, 8s. 3 and 5. By 
s. 4 the house and park were not 
even allowed to be let on lease. It 
is doubtful how far the Marlborough 
estates are affected by the Settled 
Land Act, 1882. This Act gives 
tenants in tail in possession the 
same powers as it confers upon 
tenants for life—e.g. they may even 
sell the principal mansion house 
and park, with the consent of the 
trustees of the settlement, or an 
order of the Court (s. 15); but it 
excepts (s. 58, subs. 1) tenants in 
tail whose land ‘was purchased 
with money provided by Parlia- 
ment in consideration of public 
services.’ Therefore, the latter 
class of tenants (like the Duke of 
Wellington at Strathfieldsaye) can- 
not sell even now. Blenheim, how- 
not, strictly speaking, 
ith money provided by 
+ all, but, being the 
Crown, was made a 
e first Duke, with 
liament ; and it 
Duke when he 
Is this within 


Parliament 
property of 
present of to 
the consent of 


! 58 Geo, IIL. c. 4.) 
* 54 Geo, IIL. c. 161\ 


3 55 Geo. III. ec. 186. 

4 46 Geo. III. ¢. 146; 58 Geo. 
III. ec. 184. 

’ By 34 and 35 Hen. VIII. c. 20, 
an estate tail where there is a re- 
version in the Crown, and which 
was created by way of recompense 
for the services of the donees done 
to the Crown, cannot be barred. 
(See Duke of Grafton's case, 5 
Bing. N. ©. 27.) And in certain 
private Acts of Parliament a special 
clause has been inserted to prevent 
any tenant in tail of the private 
estate in question from suffering a 
recovery under the Fines and Re- 
coveries Act (8 and 4 Will. IV. ec. 
74)—e.g. the estates entailed upon 
the Earldoms of Shrewsbury and 
Abergavenny. But in all these 
cases tenants in tail in possession 
can now exercise the powers of a 
tenant for life under the Settled 
Land Act, 1882 (45 and 46 Vict. 
¢. 88, s. 58, subs. 1). 

© 45 and 46 Vict. c. 88. The Act 
has been further amended by the 
Settled Land Acts of 1884, 1887, 
1889, and 1890 (47 and 48 Viet. e. 
18; 50 and 51 Viet. ¢. 80; 52 and 53 
Vict. ¢. 86; 53 and 54 Vict. e. 69), 
of which the last is the most im- 
portant. 


4 


a extended by 21 and 22 Viet. c. 7; 


coming events, it cast its shadows 
nevertheless a bold though much-needed 


pon him ; he must, if he Ii 


whole of his father’s land, 
matter what might occur. Tt was impoaaibie a 


father to sell it. The land ind i 

: eed might b ily 

mortgaged, and the landlord might be a noon de 7 
farms were in ruin for want of re a 


pair, but still it was un- 
saleable. Settlements might conduce to the greatest in- 
eonvemence and poverty of landlord and tenant alike 
but once made they could not : 


: be revoked. Perhaps 
recent agricultural distress has fostered the change ; i 


a. ee ta oe any rate should be beyond 
or the time being* may now 
lease or sell at his discretion the whole or part of the 
general portions of the estate, having regard to the 
mterests of all parties entitled under the settlement.? 
With the consent of the trustees of the settlement, or by 
an. order of the Court, he may even lease or sell the 
principal mansion house and park,! and if the Court so 
order, he may sell family heirlooms ;? provided in all 
cases that the money he receives is invested for the 
benetit of the settled land, or laid out in improvements 


48 
_* 19 and 20 Vict. c. 120 (Settled 


obligatory. a 
Estates Act, 1856, amended and 


* With the exception of thg ae : 
referred to in the last para ie it 

* 45 and 46 Viet. 0. 88,5 yoy 

58. See Dowager Duches bpd 

erland y. Duke of Suthe Sere 
. 88, s. 15, re- 

Reps. [1893], 8 Ch. 165, , 

rox o4 Vict. o, 69, 

1 45 and 46 Vie, 
suotty ates te 
s. 10. 

* 45 and 46, 


and 28 Vict. ¢. 45; and 87 and 38 
¢. 33), and 40 and 41 Vict. 
(Settled Estates Act, 1877). 

cts to sell or lease settled 
were merely permissive. 
not to apply if an ex- 
ation against them 

ed in the settlement. 
fled Land Act of 1882 is 


38, 8. 37, 
< 



















on ib, or spent in some other authorised manner? 
The scheme of the Act was to enable the possessor to 
deal with the land in whatever way he judged best for 
the permanent good of all concerned, wc, was 
taken at the same time that he should - ‘ able to 
deal with it merely for his own temporary a \ an oe to 
the detriment of his successors. The ats is 
fraught with consequences ; and it may well be that, 


by recasting the design of the old structure to suit 
2 


modern requirements, and fitting in firm stones for the 


ay li 
Jaster that was crumb 1 =o 
a done to preserve the edifice as to weaken it. If 


the Act is the means of preserving settlements on a 
ri sniture will be preserve 

estates, the custom of primogeniture V if 
in them. he ae 
The law, properly so called, of primogeniture 1 


7 9 ag s all 
England I have not as yet referred to’ and as I sha 
v ater length in the more 












ne away, quite as much has 











have occasion to discuss it at gre We 
political portion of this book, it need only be mention 
very briefly here. If, in England, a landed prop! ee 
i i i . -erwhelmed his 
dies without making a will, and has not overw he a ae 
land by an avalanche of creditors, the law appoms &" 


: te. ten haghe ela 
»~ eldest son to succeed him. It is only in intestate su 


; 1 
i i ses pri sniture. 

cession to land that the law imposes primogenitu 

of much of 













»sTlow this came about, it has been the drift 
Ng, a1. Il. c. 17; see p. 206, note 2, inf), 
4 Tt ~.eems almost superfluous to unless—which is sometimes be: in 
say that, this assertion does not the case of leases held for very long 
apply tO’ Jeascholds. It is well terms of years—they are settled fe 
known thi.¢ they are considered far as possible) together with 
personal, aM) not real property,and freehold, in the same manner as 
that consequehot)y the law of primo- heirlooms. Williams, Pers. Prop. 
geniture on intestacy does not affect 391. This is otherwise in Scotland, 
them. They fo w the usual rules where leases are regarded as ™ 
of the distribution of personal pro- estate, and descend by the law of 
perty among childre.y or relations primogeniture. 
22 and % Car. Il. 40, and 1 Jac. 
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‘down the rules of descent on intestacy in a series of 
‘eanons,® (he says that the law had remained as he~ 


ae 

the present chapter to show. In the days 7 
it was the practice that a feudal military estate g 
descend to the eldest son. By the time of Hh i 
this was the universal rule, whether the tenure was 
military or civil. Shortly afterwards, Edward TI. 
sanctioned the establishment of strict entails, and in 
other grants established the power of alienation, despite 
the heir. The fetters of strict entails were evaded 
about the time of Edward IV.; but all attempts to 
attain to alienation by will were persistently crushed. 
Only in 1540 (32 Henry VIII.) did the legislature relax 

its rigour, and allow wills to be made of two-thirds of 

military lands and the whole of civil. And after the 

Revolution, when military tenures were abolished, it 

incidentally followed that eldest sons might be deprived 

by will of the whole of their patrimony (if it was not 
entailed) throughout the kingdom. Doubtless, how- 
ever, it happened not very unfrequently that wills were 
not made, or deliberately neglected; and in such cases 
the law naturally presumed that the commonly-accepted 
feudal rule was intended to hold good. Lord Chief 
Justice Hale, under Charles II., was the first® to lay 























stated it for over four hundred years,)’ and this rule 


precision and lucidity, 2 
e, Hist. Com. Law, 318- 208-240. Z 
These canons are illustrated + At p. 830. 
stone with characteristic  * 8 and4 Will. 






ae 









CHAPTER TI 


HISTORY OF PRIMOGENITURE IN SCOTLAND, IRELAND, Typ 
COLONIES, AND THE UNITED STATES 

























Tue history of primogeniture in Scotland is more akin 
to that in the sister country than it is to similar history 
elsewhere. The mere development of Scotch institutions, 
however, took place probably by the same stages as that 
of other nations. First came the nomadic period, whose 
dreamy antiquity is hidden away in prehistoric mists, 
Then followed, after an age, the establishment of village 
communities, like rocks in the surrounding flood. These, 
again, split up into clans or families, each inhabiting 
Its particular strath or glen, and the clans doubtless 
partly owe to the mountainous nature of the country 
the distinctive trace of them which still survives. Clans 
ownership of land was supplanted by that of the King; 
‘So that slowly, ‘by silent operations,’ feudalism was m= —— 
troduced. In the Lowlands political riecessity early 7% 
drove the smaller townships to seek the protection of ~~ 

the overshadowing chief ; th 














By e larger burghs soon followed 

eu, chiefly as @ Consequence of internal mismanagement; 
and finally mM curiously later times the Highlands a 
erere fain to succumb to the waye.! 
what: precise time feudalism found its way into Sco 


—'Tn the Highlands of Se 
this day [1757], entails are f 
frequent than in the low cou 






2 claims over the land belonging to 


Bey: 
ne 


: 































mH. 


it is impossible to say, Probably, as 
grew imperceptibly. Malcolm Canmore (AD. 
saddled by report with a knowledge of the system, 
it is more likely that it crept in after the Norman 
quest in England, helped on ‘by the fears and pr ; 
dices of men,’ and aided by the ‘accidental state of {] 
kingdom.’ * 
It was nursed and regulated in early days by statutes 
essentially identical with those of England, Though a 
military tenant apparently might not dispose of land 
which had descended in his family, he was soon allowed 
to dispose of what he had himself acquired, although it 
remained a condition that his son was not to be entirely — 
disinherited."’ This law was the same in England — 
The prohibition forbidding tenants to dispose of more 
of their land than would leave them sufficient to perform 
their military dues, inserted in Magna Charta,’ was en- 
forced in Scotland by a law of William the Lion: 7 and 


* The opinion is based on a the clan advanced by his clansmen, — a 
famous preamble to Maleolm’slaws, and Scottish jurisprudence did not — 


take notice of the vague limitations 
on the completeness of the chief's 
dominion which these claims im- — 
posed. It was, therefore, a natural 
sequence that by degrees the patri- 
mony of the clan should be 
verted into the estate of the chief. 
Maine, Anc. Law, 289. Compare 
p. 16, ante. foe 

4 Si ergo tantum con 
habuerit ille, qui partem terrae 
dare voluerit; tune qu 


but as the authenticity of the laws 
has been so successfully disputed, 
that they are now believed to have 
been issued by some far later king, 
it is of little value. See Sandford, 
Entails in Scotl. 34-5, and note. 
Cf. Dalrymple, Heudal Prop. 28. 

* Quoted in Sandford, ubi supr., 
from Lord Hailes, Annals of Scot- 
land. Dunean, the son of Malcolm 
Canmore, styled himself ‘constans 
hereditariae rex Scotorum,’ which, 
however, Mr. C. Innes thinks was 
merely a copy from one of the 
charters of William the Conqueror. 
Innes, Se. Leg, Ant. 35. 

The chief of a clan absorbed 

~ among his own rights the incidental 











indifferent to its welfare. 


entry by the lords.! 


law-book.? 


vendere, alicui plus de terra sua, 
quam de residuo terrae possit fieri 
domino fendi servitium ei debitum ; 
et quod pertinet ad feudum, 2, Et 
si quis oppositum fecerit, si vocetur 
per foris-factum ad Curiam, ea de 
causa, amittet id quod tenet ; nisi 
ini superioris ad hoc habuerit 
benevolentiam, aut confirmatio- 
nem.’ William the Lion reigned 
from 1165 to 1214, 
: a Tc. 25, [a.p, 1307). 
; ee the interesting cha ers i 
— Buekle’s Hist, Cin, iste 
__? Sandford, Entails in Scott, 36. 
* Erskine, Inet, TUS te fet 
Consequently the law restricting 
alienation in ward-holdings (tenures 
mailitary Service) continued in 
5; and no alienations in 
' tenures took Place, without 
or lord's consent, unti 


interpart of Quia emptores, ab 
jg to be found in the legislation of Robert L8 

one thing to pass a law, and quite another to 
* operative, when both judges and authoritative opi 


then, compared with England, as it was its misfortune 
to be several centuries later,” and subinfeudations Were re 
not abolished in practice, and vassals who Wished to 

avail themselves of the imported statute w 
Notwithstanding the great 
tion this statute must needs have made, it is not 
so much as once mentioned in any subsequent law or | 





lt Vv was orfeity 
olishing subinfenq 


1 
ations, 
But it is 
make jt 


nion are 
Scotland was as backward 
































ere denied 
altera- 7 
actually é 


Accordingly, in time, as was inevitable, in- 
genuity busied itself to devise other 1 
tenancies could be alienated, and ultim 
no longer enjoyed their indestructible 

But, in Scotland, entails, yet more 


neans by which 
ately eldest sons 
right to succeed,’ 
than in England, 


yo 


the tenures were abolished in 1747 
(20 Geo. IT. ce. 50, 51). See Sand- 
ford, Entails in Scott, 37. 

* The means employed were as 
follows. ‘The alienation of less than 
one half of the fee was lawful; and 5 
therefore, where the vassal granted - 
a subinfeudation of the whole fee 
to be held of himself, if he stipulated 
for a yearly feu-duty equal to over 
a half of the rent of the lands, there 
Was no forfeiture incurred ; for thus 
the vassal retained the superiority 
of the whole fee, and the full rent @ 
of half of it. This seems to have ee | 
oceurred in the fourteenth century. 

The greatest change, however, Was” 
introduced by the statutes which 
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procured to primogeniture its ascendency, for | 
there been far more rigid than their English p 
One might not have assumed that any English Sa 
was required in the days of the Plantagenets to 
through the chains of De Donis, but when he was req 
he arose ; much less might it have been supposed that 
the temple of Scotch entails he would never be found until a 
less than fifty years ago, Apart from an anomalous case 
in 1489,* the first recorded instance of a Scotch entail 
occurred on the Roxburghe estate in 1648 The Earl of 
Roxburghe of the day had some taste for intrigue and au- 
tocracy. He had received his training as Lord Privy Seal 
to King Charles I. His sons had predeceased him, and, 
failing sons, he desired to resettle his title and a 
whomsoever he should be pleased to nominate. Accord : 
ingly he obtained a re-investiture of his title bic 7 
new powers, executed a deed of nomination appointing a 
grandson and certain other heirs to succeed him, and, . 
iba was more to the purpose, obtained a pe ; 
of this entail by an Act of the Scotch Parliament,’ wi | 
out which it would assuredly have been ea < 
The next landmark occurred in 1662. For oe ne 
i i tice to endeavour to en- 
previously it had been the prac haemo 
tail property by means of what bb periene : 
a ees egere cen an irritant 
tampered with the r - dealarian ae 
Hoase in the entailing ta he me : 
i -eedings null an : . 
his “aaa. of the estate altogether, and i 


iv ] ; Tie, 
deprived h the succession. ‘The lega 


over to the next heir im 











4 Dalrymple, Meudal Prop. 
is M-Culloch, Treat, Suee. 52 
Cf. Burke's Peerage, tit, area 
® 1648, c, 215 (Scotch Acts), be 


i 





“Tord Annandale had run into debt. His creditors had 
_ ‘apprised’ his estate; and Lord Stormonth, the next 
heir, claimed that Lord Annandale had forfeited his 
rights, that the estate had thereupon become Lord Stor- 
month’s own, and that the creditors were intruders, 
Lord Stormonth won his case with considerable difficulty, 
the Court being nearly equally divided.* The momen- 
tary result was a victory for strict entails; and it mat- 
tered not that years afterwards it was thundered out 
from the Bench that entails had not a foot to stand 
upon before the statute of 1685. ‘They are the mere 
creatures of that statute.’ 
The statute of 1685! is the most important in the 
Whole history of Scotch primogeniture It was wiser 
in one respect than its English precursor De Donis, 
passed four hundred years earlier, because it required 

























* Viscount Stormonth v, Credi- 
tors of the Earl of Annandale, 
at 26, 1662. 

entioned by Lord Stair. 

Sandford, Entails in Scotl. 42. 
__“ *Tt was the unanimous opinion 
of the Court, in the case of Agnew 
_ of Shenghan, that the case of Stor- 


_ Month was wrong decided andthat divi i 
; ividual, harge of 
_ entails had not a foot to stand upon,’ shay tedaind his aneatlell 


a : treason, forfeited his entailed estate 
ere “a Fe Metdowbenk in Hamil-  s0 far as regards his own heirs, but 
: Ra owal, March 8, 1815, not as regards remainder-men. 
of the Court of Session, That is, hig descendants could not 
Succeed, but (e.g.) his brother or 


common enough. No sooner, in 
fact, was the Stuart dynasty over- 
thrown than a Scotch statute was 
passed (2 W. & M. c. 33 [104}) ex- 
pressly exempting entailed estates 
from forfeiture. At the Union im 
1707 the Scotch law was assimilated 
to that of England, whereby an in- 


i ' + 
: 1 Sac, VIL. ¢. 22 [26), 


could. The law so continued 
both countries until the abo 
of attainders in 1870. ‘There 
many forfeitures after the rebell 
of 1715 and 1745, 


the interests of eldest sons, 
.. Secure family estates against 
‘ure (M‘Culloch, Treat. Suce, 
and forfeiture for high 
1 easonable agitation was 
























’ nepl lation 
re) Pets to. have been passed a he eee 























Til. 
an 


all entailed lands to be registered at Bdir 
what lands were entailed, and what were not, 
ter of public information ; but its stringency 
that the evils of the system were appallingly accent 
while any good that it contained was completely 
shadowed. Since, however, its Circean spell had o 
been voluntarily courted, it was totally impossible to 
shake it off. The words of the statute were too skilful 
to allow of any trickery such as was devised in England 
under Edward IV." One or two attempts were made _ 
to repeal or modify it. A good deal of discussion was _ 
raised, and pamphlets were fulminated, upon a project: 
suggested by Lord Kames in 1764 for assimilating as 
nearly as might be the Scotch law of entail to that of — 
England. Ultimately, however, this fell to the ground,* i 
and matters remained in statu quo. In 1770° it became — 





notwithstanding any contrary stipulations in the deeds 
of entail; for, incredible as it may appear, this inflexible - 
system had forbidden leases—for however short a period — 
—if a clause had been inserted in the entailing deed to. 


* «Tt shall be lawfull to His and irritant clauses . . « — x 
Majesties subjects to tailzie[entail] insert His Majesty .. . eclares) 
their lands and estates, and to sub- the samen to be reall and effeetu: 
stitut aires in their tailzies with not only against the oe 
such provisions and conditions as and their aires, but also against 
they shall think fitt; and to affect their creditors, a Seuss adjud- 
the saids tailzies with irritant and gers. and other aingulse 
resolutive clauses, wherby it shall whatsoever, ‘whith pis ee 
not be lawful to the airs of tailzie conventional titles.’ The & 
to sell, annalzie, or dispone the 
saids lands, or any part therof, or 
contract debt, or doe any other 
deed whereby the samen may be 
apprised, adjudged, or evicted from 
the others substitute in the tailzie, 
or the succession firustrat or inter- 
rupted. . . . And which provisions 




















on, Facility wa for 
altural improvements by allowing the c 
arged on the estate.” But the general evil stil] 
increased. It was useless pruning the tree while the 
disease remained. The remedy must be applied to the 
root. During the twenty years after the passing of the 
1685 Act there had been 79 entails recorded; a century 
later, in twenty years from 1785 to 1805, there were no 
less than 360; twenty years more produced an addition 
of 459; and from 1825 to 1845 there were recorded 
400.7 Where was it to end? Adam Smith, writing 
about 1775, had estimated that a fifth of the whole of 
the landed property of Scotland had become subject to 
this strict entail, M‘Culloch in 1847 probably does 
hot exaggerate when he fixes the proportion at fully 
one half.* No land would shortly be available for sale 
at any price. 
alarming. 
The Act of 1848 ® was the outcome of a crying need. 
Irrevocable imprisonment of land was most deleterious 
to agricultural improvement. 











The progression of the increase was 


None too soon were 


ost to be 
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persons at length prevented from making e 
future which affected ‘with fetters persons not] 
in existence at the date of the entail *; and in sev 
respects the law of England was imitated’ The resem- 
blance in detail was, however, by no means perfect, 
and in one direction a wide chasm has been more 
recently created.’ It is surely very desirable, for the 
sake of all parties, that the framework of the great 
Hnglish Settled Land Act should be adapted to Scot- 
land at no distant date. Presumably the matter is 
destined to be shelved until more pressing questions 
have been solved or removed; but the principle has 
worked well here, and the atmosphere of Scotland is not 
so heterogeneous as to nullify a prediction of complete 
success in that portion of the kingdom. 

Such is the progress of primogeniture in Scotland. 
It has been the common law of descent from the 
earliest times,* and it has been also especially fostered — 
by the practice of entails, which have ever exerted an 
influence in its favour. The discussion of its general 
advantages or disadvantages is relegated to a later 
The institution has flourished largely on 


















chapter. 







" The Montgomery Act ‘autho- 
rises the holders of entailed estates, 
notwithstanding any contrary stipu- 
lations in the deeds of entail, to 
grant leases for ninety-nine years 
of patches of ground not exceeding 

five acres to one person, for the 
_ Purpose of building; it also antho- 

tises them to grant leases of farms 
for fourteen years and one existing 
5 and, under certain stipulations, 
uwy-one years; and it gives 
er in possession power to 
en the estate to the extent of 
ears’ rent for agricultural 
pvements, and of two years’ 
for erection of a mansion 










house, being in all six years’ rent, 
provided he contribute toward these 
objects a fourth part of what is 
charged upon the estate’ (M‘Cul- 
loch, Treat. Succ. 66). It deals with 
five matters: (i.) the improvement 
of agricultural leases, (ii.) building 
leases, (iii.) certain estate improve 
ments, (iv.) building and repairing 
mansion house, &c., (v.) exchange of 
entailed lands for other entailed 
lands (‘ exeambion ys 

* M‘Culloch, Treat. Suce. 55. 

* Ib. 56. 

* 11 & 12 Vict. ¢, 36 (Rutherfurd 


Act), extended by 16 & 17 Viet. 
94 (1853), 














' The Rutherfurd Act draws a 
distinction between entails made 
before and after Aug. 1, 1848, the 
date of the passing of the Act. If 
an entail was made on the day of 
or after the passing of the Act, and 
the heir of entail, being of full age 
and in possession, was also born on 
or after Aug. 1, 1848, he can disen- 
tail the estate in whole or in part 
under authority from the Court of 
Session in Edinburgh. If the entail 
was made before the passing of the 
Act, or the heir of entail was born 
hefore the passing of the Act, the 
heir of entail cannot disentail his 


estate without the consent of certain 
of the heirs in remainder or on cer- 
tain conditions for which the Act 
should be more particularly referred 
ti 












0. 

2 The Settled Land Act of 1882. 
does not apply to Scotland (45 & 416 
Vict. c. 88, s. 1). By a measure 
passed in the same year (46 & 46 
Vict. ¢. 53) the entail law of Seo 
was amended, and a subsidiary 
of no great importance was | 
in 1891, but the Seotch system 
not been affected in principle. 
3 Erskine, Inst. bk. iii. 8, 
































mi r th : WI 
nd mere prejudice at this stage should 
events be set aside. It is not just to talk of g 


nt 


settlement as a ‘mosaic of legal antiquities,’ a « thing of 


shreds and patches of dead law, or rather fraudulent 
rasions of legal principle and legislative enactment, 4 

st as it is right to avoid the rather malevolent spirit 

of Dr. Johnson’s sneer: ‘An ancient estate should 
always go to males. It is mighty foolish to let a 
stranger have it because he marries your daughter, and 
takes your name. As for an estate newly acquired by 
trade, you may give it if you will to the dog Towser, 
and let him keep his own name.’® There is not much 
Show of fair discrimination or impartiality either way ! 
In Ireland the course of events has been altogether 
different. There is there an unhealthy sign of arbitrary 


action and reaction, too plainly to be accounted for 
, by the high-handed indifference with which England 
in former times directed her government. Changes 
have the taint of legislation de haut en bas, of quack 
appliances by callous conquerors to the conquered; 
and although the law of intestate succession was 
ultimately assimilated with perfect equity to that of — 


“Neate, Hist. 
tilement, 14, 
Boswell’s Life 
iN], 


of Entail 
ail and i, Quoted by M‘Culloch. 
P. 64, inf, 


7 
Ante, p. 12, and p. 13, note 4. 


- chiefship.’ O’Curry’s passage is 


m S 


e general rule; and though it seems — . 
casionally a preference was shown to an eldest son | 
giving him the ‘house and offices’ in addition to 
share in the divided inheritance,*® yet tanistry and 
gavelkind continued to remain the mainstay of and 
internal link between each of the tribes. The old 
customs held their own through the conquest of — 
Henry IL. ; and the ordinance levelled at them, promul- 
gated by King John to reduce Ireland under the laws 
of the conquering country," probably remained almost 
a dead letter except among the English settlers. The 
old customs flourished and were respected, unmolested 
and unchanged, for four centuries longer; and their 
death-warrant was only signed by the English judges 
of James I. Gavelkind succumbed first. It fell in 
1606, on account of its ‘inconvenience and unreason- 
ableness,’ and because a ‘meere personall custome’ 
could not have power to alter the common law of 
England.” Two years later tanistry followed. It also 
was ‘unreasonable,’ and a ‘great inconvenience,’ be- 
sides being ‘void for uncertainty,’ and a ‘personal 
custom ’® whose very existence (it might be imagined 


® Hearn, Aryan Household, 82, and professing upon its title-page to 
deduced from the old Brehon tracts. trace the ‘genealogical branches of 
Compare also O'Curry, Lectures,p. every colony that took possession 
227, ‘it was a law in Erin to raise of Erin from the present time back 
the junior sometimes to the chief- up to Adam uy : 
ship, in preference to the senior,’ if ® Robinson, Gavelkind, 17. 
the junior had most supporters and i Compare Sir John Davis, Le 
power... . ‘However, if thesenior primer Report, 37b (Le Case de 
be the more wealthy and powerful, 'Tanistry). : : 
or if there be no junior of more * Sir J. Davis, Le primer Report, 
wealth and power than him, accord- 50a (Le Trish Custome de Gauel. — 
ing to the law, then he takes the kind), Hilary term, 3 Tae. if; j 
® Sir J. Davis, Le primer Rep 
: 1 MacFirbis's Book of  &e., 38b, 34a, 35a, 86b (Le Case 
ancl ee be, iled 1650 to 1666, Tanistry), Hilary term, 5 Ja 





ine] wet terCe dignity of the 
oe | and prejudicial to the prerogative of the 
Crown.’ Judgments in those days were slavish, for 
judges held office during pleasure of the Crown, and 
not during good behaviour, and in delivering this 
decision the judges doubtless knew that they were 
making a revolution, and an acceptable revolution to 
King James ; but they also may well have thought that 
they were conferring a public boon by substituting the 
polish of civilization for the excrescence of barbarian 
usage.’ Perhaps they were not altogether mistaken; 
but they can scarcely be supposed to have realized that 
the very usage they were demolishing had possibly it- 
self formed part of the scaffolding by which their model 
institution of primogeniture had been raised.” Tempora 
maitantur. Before the close of the Stuart dynasty the 
Yurid glare of internal discord had passed over Treland; 
religious fanaticism was rampant ; and it was convenient 
to tamper with the rule of primogeniture in that 
ee ang characterises the 
ea. ome . igious party over another. 
: Biacienily an oo : Primogeniture was not 
: ven to political objects. Kentish 
. gavelkind, instead, became an in 
ae of the Protestar 


sport) was derogatory we ike i 


strument of oppression 
a : nts against the Roman 
y an Trish statute of 1703*%—‘an Act 


a to prevent the further growth of Popery,’ passed : 
w the ae that the conversion of Roman Catholic 4 
i - rotestantism was often unduly hindered by 

eo of disinherison on account of their parents! | 


The custom of Tanistry ‘covi 
Be covient 6 » a 
hecessity estre abolish per esta. 44 Cf. Maine, Harly Hist. Inst. 


lish n 7 
5] nt dun auter generall ley.’ See 
3 ante, pp: 13, 14. 


2 Anne, c. 6 (Irish). 


a 


? 


d aispleasure—the estates of Papists were 


pulsorily to descend to all their sons, * share 
alike,’ unless the eldest son should be a Prot 
which case the estate must descend wholly to him 
heir-at-law.’ And partly to make quite sure that, af 
this parcelling-out, no Papist son should be bold enou 
to restore the social importance of the family by buy 
ing up his brothers’ shares, another section of the Act 
disabled all Papists from buying any land whatso-— 
ever.’ Tantum religio potuit suadere malorum! This 
iniquitously-conceived legislation was not repealed till 
1777, when once more the rule of primogeniture and 
common law reigned supreme in Ireland as in England. 
The Isle of Man probably imbibed primogeniture 

from the overshadowing example of England. It is a 
platitude to say that force of example is always great. 
When Jonas Hanway had after thirty years braved 
down the ridicule which hailed his début in London 
streets under an effeminate Chinese rain-protector ~ 
(fancy if a fashion-reformer of to-day were to make 
his appearance in a Chinese mushroom hat!) all the 
country suddenly changed their minds and thought that 
an English form of umbrella would be an excellent in- 
vention ;? and although it had never occurred to them 
to feel the want of it, they wondered they had never 
thought of it before. From London the fashion s 
to the provinces, and from the provinces to- 

® Ss, 10, 12. Maintenance and which a rent of not less 
portions for younger children were thirds of the improved | 
to be chargeable on the land as the 
Ot. of Chancery should direct, the 
total charges not to exceed the yalue 
of one third of the estate. 

1 §. 6, The utmost a Papist could 


do was to take a lease for a term 
not exceeding thirty-one years in” 





“ from there it meandered through Frenget 
y 


from France to Normandy, from Normandy to England: 


till at length it found a secure resting-place in the 
recesses of the Isle of Man.‘ So early as 1643, how- 
~ ever, the rights of eldest sons in this well-administered 
island were thought to be encroaching beyond their 
_ proper sphere. Not only lands descended to them, but 
it was also complained that the Church used ‘ to decree 
the whole team of oxen and crop of corn to the eldest 
son, which commonly is more worth than all the rest of 
the goods,’ and it was ‘ therefore ordered by his lordship, 
that if the Church shall hereafter make any such decree 
in favour to the eldest son, to the wrong of the rest of 
_ the younger children, that decree shall be void, and the 
goods to go equally amongst all the children.’* Which 
proves at any rate that the Manx Church of the seven- 
a halal favoured the extensive recognition of 
privileges. Their rights were triflingly 

oon : ac afterwards,’ but not materially 
mmon law an eldest daughter 


* Curiously enough, however, the 
tenants of the ancient custo: 


Ni Nod heroine of Pevertl of the — 
frecholds of the Isle of Man did ny 


© Mile’ 
acquire a legal right of inheritance - Mills's Stats. Isle of Man, p. 


enjoyed a similar benefit of wholesale su 

default of brothers.* is 
Jersey has had historical fluctuations of its own. — 

has, with unimpeachable consistency, from early times 


supported a general law very divergent from that of 
Great Britain ; and it is strange that one of the Channel 


Islands, which are the only portions of the old Dukedom — 
of Normandy now retained by the Crown of England, — 


should be able to point to an original basis (subdividing 
the inheritance) so little in sympathy with the influences 
of feudalism. Yet, for a season, the enthusiasm in Jersey 


for entails was so great that it almost amounted to a — 


fever. The old law, which has remained unchanged,’ 
gave an eldest son his father’s house and garden, besides 
certain accessories,! after which the remaining land was 
divided among all the children, the sons receiving twice 
as much as the daughters. At the beginning of the 


seventeenth century, however, great uneasiness pre- — 


vailed owing to a fear of excessive subdivision—perhaps 
the first time in modern history that we hear of that 


fear of morcellement, of which much will have to be said " 
later on. It was thought that the law of the compulsory — 


division of inheritances was the cause of the waning 
prosperity of the island. .‘ This island is much weakened _ 


by means of continual partition,’ plaintively petitioned : 


in their lands until the Manx «A, 
of Settlement ’ in 1708. See oe 
in Mills’s Stats. Isle of Man, p. 


The Earl of Derby, then 
he Isle of Man. "The ot e 
rby at this time was the famous 
rl who was beheaded in 1651 for 
B ee, Charles II. before 


* See Ordinance, June 24, 1662 
(Mills’s Stats. Isle of Man, p. 117) 
and in 1777 purchased lands, which 
is Previously been deemed perso: 
Bema in the hands of execu 
i @ subjected by statute to 
Sia rule of the descent of 
bi eldest son, reserving al 

® the widow her 


® A full summary of the law of — tenth of the remaining land, and 


descent of property in the Isle of 
Man is given in Appendix II. of 
Jeffeott’s Stat, Laws . . . since 
1832, p, 116. 

® Le Quesne, Const. Hist. of 
Jersey, 290. 

1 ‘The eldest son (or, failing sons, 
the eldest daughter) took the house 


and garden, together with an addi- 
tional two acres if the estate was in 


much more as was fair eompensati 
for his liability to pay towards 
support of the militia. 
two-thirds of the rest 


BS. 





y impoverish the people, and leave not men ab 


o find arms or much contribution for defence, or to do 
his Majesty and the country any good service. And 


the children of the better sort, depending upon their 
partitions, give not themselves to trades; and . . ae 
inundation of beggary diveth upon the island.3 This 
was the opinion of the ‘States, of the generality of the 
population intimated through the constables, of Falle the 
historian, and of Le Geyt, the lieutenant-bailiff and a 
patriotic jurist of Jersey.!’ Le Geyt believed that every 


hovel would become the refuge of 2ood-for-nothing 
beggars and loafers.> The picture which imagination 


tion, and a protective policy ; and recent experience 


Sei that prosperity can very well flourish there 


out any increase of entails, for, notwithstanding present | 
prosperity, the practice of entailing has lately entirely 
ceased, and indeed modifications have been made during 
the present reign in the opposite direction.” But as 
the climate and soil of Jersey are alike very productive, 
there is not sufficient ground to infer that either sub- 
division or entails have had any great voice in crippling 
or promoting the island’s welfare." 

All our colonized colonies” have necessarily started 
under the overshadowing egis of primogeniture, for 
the law of inheritance is one of those arteries of the 
English system of which not even a colonist can divest 


on was the darkest. The remedial talisman (as was 
il was the law of entail. The Crown granted 
€ prayer of the States, and entails were introduced. 


Unabated complaints, however, of the evils of subdivi 


oe still appear in 1666,7 and the right to entail was 
eely made use of on sever 


opinion w 7 ow ‘ ch ear 
Pp as probably wrong in attributing all misfor- 


tunes to the compulsory 
absence of the impartibi 


* Petition to the C 
al Crown, 1617. 
a. Const. Hist. of Jersey, 
3 
: : 
Re nny, Essay on Primog, 51 

‘ Le Quesne, 288. 

Bien des om expliquent mal 
Vor ce Tmitting entails) 
‘Elle ne vent éviter que les raed 
= its et prévenir le grand nom- 
" Pallvres que peu de chose 
dans le pais, On étoit alors 
Préoceupé Contre ces petites 
Servent de refuge anx 


al occasions; ® but publie 


partibility of estates and the 


: lity of’ pri 
‘ j primogeniture. The 
Stagnation partly arose from re 9 


strictions upon exporta- 


sueux et aux gens oisifs.’ Le Geyt 


Const. Jersey, ii. 490, 
’ There was a limitation restrict 


Ve an entail to such an amount of — 
and as had not an annual value 


exceeding 100 qrs. of wheat, Je 

measure. Le Geyt, ii. 506. 

oo Permission to entail was 
nin 1619, and again confi 

3Y Charles Lin 1635. Le Qu 


7 
ous of the States of J 
* Le 


himself when he migrates abroad to found a new settle- 
ment.’ It is, according to Blackstone, one of his birth- 
rights—and that whether he likes it or no. 

The colonial development of the privilege lends 
itself to figurative illustration. Imagine some mountain 
streamlet dashing down its rocky slope, as it escapes 


® Le Quesne, 290. (a.v. 1851.) 

1 Mr. Le Quesne says (writing in 
1856): ‘The present prosperity of 
the Islands may be considered as 
due to the industrious habits of the 
people; to freedom of commerce ; 
to freedom from the restrictions to 
which it was at one time subjected, 
to a freedom which benefits the 
landholder and the farmer, as well 
as the merchant and the consumer ; 
and to a spirit of independence and 
enterprise which prevails among 
the people.’ 

Mr. Kenny (Essay on Primog. p. 
51) maintains that the cause of the 
[prosperous] density of the popula- 
tion of Jersey is the system of sub- 
division of inheritances, and states 


that Devonshire, with as good a 
climate and better soil, has a popu- 
lation only one-fourth as dense as 
that of Jersey. Surely the causes 
affecting the density of any popula-— 
tion are its standard of living, its 
trade, thrift, and industry, and the 
soil and climate, infinitely more 
than any detail such as the impar- 
tibility or the subdivision of inheri- 
tances. In France, with subdivision 
of inheritances, the density of popu- 
lation per square mile in 1891 was_ 
187°8; in England and Wales, with 
impartibility, it was in the 














© and crannies from an almost inscrutahe 
source, until it joins some sister torrent which bie 
down the opposite valley. They jostle along ti chee 
meet another stream, and at each bend in the Fi: 
their widening foam testifies to their increasing iy. re 
At last they swell into a river. Now suppose ; tie 
an unknown power this river is suddenly struck rigid 4 
glacierlike. Its whirlpools and eddies are pee a 
ice; its cataracts are silent; its spray is frozen ‘d f; 
Tt can even be divided and crumpled up, and a, i 
off to a distant clime: and who can say when ti ee 
there whether it will subsist or thaw away? A a ‘ re 
reflection will show this allegorical histacy of cola 
aaa to be grossly extravavant shea 
edly tinted wi i °j eet % : 
a i. ce sc eaaghage late The 
lost in antiquity ; gradually its fe ; . a vay it aa 
strengthened, until they eG. nat na 
ae Tn its later days ie h 
ee 
be seen directly ee 
cayed away. 


* The extent t ‘ 
0 which coloni 
have been permitted to thape the 108). Tt was, however, settled 


law for themsel mo. 
ves has b re than a hundred ye 
by temas ncillating enon me the king alone ae oe oe 
iS. @ spiri 2 © law 
ie cf polles cme es OP ic ee aig oodad 
up among which most of our 


a great part of the 
as shown a tendency 
is condition colonists 
ae pes: In some, as will 

survived ; in others it has de- 


ervision, a statute 


of Willi i 
‘ ag IL. went out of its wa American possessions were in- 
egulate abuses in the plantatin, cluded (1 Blackst. C i 
es eplantation the st. Comm. 107), if 
enacted that all laws, y had once been granted a local 


by-la : 
bre ware nay ey Campi al 
iy repngnant 40 the law, Stare ne 1974); Att.-Gem Ve 
og : tage Nese aissiion een me 
° (7 and 8 Wi etd tie 2 ae and what were — 
5.95 1 Blackst. ¢ Hh of aetont: being passed in excess” 
. omm. mi Y, remained a somewh 

is “MSY problem ‘ill 1865, when 

; 






































br on thsi op be 






























































im =LINE OF DIVISION AMONG BRITISH COT 


Roughly, the evolution of the law of inheritance in 
British colonies lends itself to three simple divisions.® 
In Canada primogeniture has practically disappeared ;_ 
in the West Indies it has been partly retained and 
partly abolished; in Australia it has been retained. 
Formerly, in Upper Canada the rule of descent of real 
property was the same as that of England; ® but under 
the present law all the children inherit in equal parts, 
and grandchildren stand to receive their parent’s share, 
if their parent is dead.’ In Lower Canada equal 
division is the rule, ‘ without distinction of sex or pri- 


mogeniture.’ * The practice is the same in Nova Scotia,° 


was declared that any colonial law of descent of real property) was at 
one time adopted by a local Act of 
the legislature of that provinee- 
Burge, Col. and For. Laws, iv. 123. 

7 Ontario, Revised Stats., 1887, 
ch, 108, s. 32. 


repugnant in any respect to the 
provisions of any Act of Parliament 
extending to the colony should be 
void to the extent of that repug- 


nancy (28 and 29 Vict. c. 68, 8. 2). 
5 As the colonies do not always 8 Civil Code of Lower Canada, 


publish indexes to their statutes, it art. 625. The Civil Code of Lower 
is difficult, without familiarity with Canada came into force on Aug. 1, 
their legal progress, to arrive at the 1866. Previously, from the earliest 
precise condition of the law of de- colonization of Montreal and Que- 
seent of real property in any par- bec by the French, the ‘droit 
ticular colony, without wading d’ainesse’ and ‘préciput’ of old 
through all the tabulated contents __ French saignemr en raw obtain 
for swe” Titestacy, giving the eldest son the 
choice of the manor-house, of a 
certain amount of land round it, 
and a special portion out of the | 
surplus goods that otherwise 
remained for other children. See 
Praité de la loi des fiefs en Canada 
depwis son établissement, €c., by 
F. J. Cugnet (Quebee, 1775), pp. 
93-34; also H. Beanbien’s Traité 
sur les lois civiles du Bas-Canada 
(Montreal, 1882-8, 8 vols.), vol. ii. 
pp. 18-26. : 

° Nova Scotia, Revised Stats. 
(5th series) 1884, ch. 90; and Ist- 
series, 1951, ch. 115. 


of each volume of statutes 
yeur, or series of years, since their 
original colonization. Jamaica has 
a digest till 1872. ‘The Canadian 
provinces have issued at some 
date or other, sometimes recently, 
sometimes not, consolidated or re- 
vised statutes; as also has British 
Honduras. In Australasia the 
Victorian statutes were altogether 
revised in 1890. But, for the pur- 
poses of this treatise, I think the 
general rough classification in the 
text is sufficient. 

6 The statute 8 and 4 Will. IV. 
¢. 106 (determining the English law 













= nbia.! In New Brunswick the 
dest son receives a double portion, and the remainder 
f the estate is equally divided.” | The civil code of 
“St. Lucia decrees that equal division shall take place 
‘without distinction of sex and without regard to Ie i 
mogeniture’;* and the rule appears to be the same in 
Pritish Guiana.’ Trinidad enjoys a unique distinction, 
for it has devised a scheme which strikes an outsider as 
a curious miracle of ingenuity by way of compromise, 
 Primogeniture is abolished among children, but it is 
maintained for collateral relations in the manner set out 
in the note.® In Australia, on the other hand, primo- 
geniture is predominant. New South Wales adopted 
the English law of inheritance so long ago as 1837,° and 
) Victoria expresses its approval of the system by having 
> consolidated it in 1890.7 In the other Australian 
colonies it was imported from the beginning, and has 
remained ; and in New Zealand all English laws exist- 
ing on January 14, 1840, so far as applicable to the 















1 85 Vict. c, 88, s. 2 (Brit. Co- deceased child for the share or 
-lumb.) ; re-enacted 1888, 51 Vict.¢. portion of such child shall inherit 


equally as co-heirs, but as amongst 


















26 Geo. Thi. New Br); Revised 
mtes of New Brunswick (1854), 
'Hi., tit. 80, ch. 111; 4 Kent, 
m. 375, note (d). 

‘St. Lucia, Civil Code, art. 568, 

* Burge, Col. and For. Laws, iv. 


‘Trinidad, Ordinance No, 24, 
o, sect. 5. Laws of Trinidad, 
ed., vol. i. 200. ‘And beit 
ted, That as amongst the chil. 
1 or other issue of the “pur- 
”’ (in the technical sense, the 
of descent ”), there shall be no 
Prunogeniture nor prefer- 
es to females, but such 
the issue of any 


collateral relations the same person 
=." be heir who in the like case 
would answer the deseripuun v1 wetr 
according to the law of England, so 
that males shall be preferred to 
females, and the elder brother 
shall inherit to the exclusion of his 
younger brothers, and the eldest 
son of the elder brother shall inherit 
to the exclusion of the brothers of 
such elder brother.’ 

“7 Will. IV. No. 8 (N.S.W.)5 
Cary’s Practical Stats. of New 
South Wales, i. 901. 

’ Victoria, Real Property Act, 
1890, 54 Vict. No. 1136. 







192, As to Bermuda, where the of Descents; U.S.A., Pp. XV 


+ eae 
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COMPARISON OF AUSTRALIA, CANADA, W. INDIES: 


circumstances of the colony, have been declared das 8 
This includes the intestate law of primogeniture. ¢ 
Jamaica and the West Indian Islands, with the ex: 
ception of the two abeady ane are — 
supporters of primogeniture, and the Bahamas ie, 
incorporated the English Act of inheritance.” we 
Honduras also lends its weight to this side of the scale. 
The net result is that, so far as the adoption of primo- 
geniture by our colonies is concerned, no definite 
deduction as to its merits or demerits, or as to its 
future, can reasonably be drawn. On the one side 
stands Australia; on the other is Canada, possibly for- 
tified in its choice of sides by the adjoining example of 
the United States; but it would be a rash conclusion to 
assert that the spirited progress of either great colony 
was due to the absence or presence of English primo- 
geniture. It is not upon such a pivot that the greatness 
of a colony turns. ime 

The it perhaps most of all to be age a 
primogeniture is not inseparably bound up ¥ a a 
liarly aristocratic institutions. A een 
abroad that it is the _quintessenys 2 eo " ee 
society, and that its disappearance os Bun eee 
signal for the advance of cen io nok eee 
can say that our Australian co ones oe 
at least symptoms of democracy, not ™ 


r ‘ot. c. 15 (Bahamas) de- 
"21 and 22 Vict. c. 2 (New f ae paren 
Zealand), ‘The English Laws Act, esi ¢. 106 to be in force in the 
2 >, ‘ ytats. pe Men 
1858.’ Barton, Practical Sta ek 
of New Zealand, ii. 1208. E ote Compare Didnt: eg 
* Cf. Minot's Digest of Laws British Honduras, Ph. xvi 
Jamuaica, p. 298. sort dade 
' Burge, Col. and For. Laws, 'Y.  “"{ «04 for instance, Reeve, cs 
f 
law is the same, compare Laws © 
Bermuda, 1835, No. 10. 









IN SCOTLAND, ETc. | 


tion be fairly made that primogeniture has there 
resisted democratic tendencies, or proved co-existence 
with them incompatible. Not only does it co-exist 
with democracy, but, judging by its recent re-enactment 
in revised Australian statutes, it is popular within it, 
The estimate that is formed of primogeniture in the 
‘fifth continent’ is surely not to be lost sight of in 
gauging its value here. 

I have mentioned the United States. As might be 
expected, their history upon this subject is but scanty 
for the States have universally rejected the Ingliah 
principle. Yet, strangely enouch, an astonishing wil 
of uniformity is displayed among them ; because chowal 
each state has set up a law of its own, consonant with 
that of the others in general outline, some of them differ 
essentially in matters of detail :"“—so much so, that the 
| aaa Outs be said to have no general 
% scents at all. The points of difference are 
obviously irrelevant here. We are only concerned 
Fe ey At sons were deprived of 
ie aan ie i would be as entangling as 

ay into backwaters »fore 
Declaration of Independence ae. ee 

4 ce, the Enelish 
geniture prevailed in several of the St 
adopted in Pennsylvania,’ 























law of primo- 
ates. It had been 
in Massachusetts,! in Mary- 







* Burge, Col. and F, 
aia: or. Laws, the eldest son a double portion ; 


and thus the law continued until 





UNITED STATES ae 


Jand,? in Rhode Tsland;* and in New York, New 
Jersey, Virginia, the two Carolinas, and Georgia it was 
in force until the Revolution. It may be considered 
to have received its deathblow early in the revolution- 
ary war, when Jefferson brought the whole weight of 
his disinterested and powerful influence to procure its 
abolition by the Assembly of Virginia. The previous 
history of entails in that State afforded a peculiar 
vantage-ground to the assailants of primogeniture. For 
in the reign of Queen Anne, the English law against 
perpetuities © had been strangely modified, or rather 
abrogated ; so that there was no power of cutting off an 
entail by fine or recovery, or in any other way than by 
the great expense of obtaining a private bill from the 
Assembly :7 and accordingly circumstances threatened 
to unveil the same deadlock, as was at one time the 
curse of Scotland.’ It is true that primogeniture and 
entails are by no means identical, but they are often 
allies, and in the sulphurous atmosphere of rebellion it 
is easy to conceive that the faults of the one may be 
visited upon the other. Jeflerson—it is a matter of 
history—carried all before him ; his proposals were well- 
timed, and were victorious ; and the English system 
melted fast away under the fiery rays of the reforming 
power. It can hardly be claimed to have left a trace 
even in the states which continued to allow a double 
portion to the eldest son,? and indeed the old New 












© Washburn, Amer. 
Real Prop. ii. 404. ae oF 
* Reeve, Law of Descents, U.S.A 
p. i. 
® These various material differ. 
ences are set out by Washburn 
uwbi swp. pp. 408-439. See Burge, 


_ iv. 127-149. 


= z The Pennsylvanian Act of 1688 
abolishing primogeniture still gave 


ae 4 Kent, Comm. 375, note 
ve Massachusetts the Act of 
i abolishing primogeniture 
i sok gave a double portion to 
ao een (Hutchinson’s Hist. 
ue % li. 66), but equal division 

und substituted in the Revised 


Renee of 1836, Part IL. tit. 2, ch. 







* Maryland gave up the system 
of primogeniture in 1715. Equal 
division was substituted. 4 Kent, 
Comm. 875, note (a). 

3 In Rhode Island primogeniture 
gave way to equal division in 1770. 


4 4 Kent, Comm. whi sup. 


5 Lord Brougham, Statesmen, 
dc. iii, 248. 

® Ante, p. 49. 

7 Lord Brougham, Statesmen, 


* de. iii, 242. 


8 Ante, p. 60. 
® After the Declaration of Inde- | 


pendence, an eldest son still re-— 





this double portion as being * accorg sland” Being well acquainted with Holland 
to the law of nature and the dignity of birthright, 1 Ehe sais specially qualified to make such a comm 
' ignored the possibility that it could be derived from _ upon the Dutch character. 
‘England. At the present day nothing of the old practice — 
remains. The repeated division of landed property is 
aid not to have been injurious hitherto ;? and owing 
9 the unparalleled capacity for expansion in the West, 
as well as the comparative scarcity of the population, — 
and the fertility of a new soil, no inconvenience on 4 
count of it is likely to be felt for many years to come, E. 
€ principle of division has in fact become so much . 
ingrained by long prescription, that a feeling of injustice a 
has grown up throughout the States against a testator 
who does not devise his property equally among his 
children. The feeling has grown so rapidly, and the = 
prevailing law of intestate succession has so deeply 3 4 4 
infused itself into the customary common form of a will, 7 
that more than thirty years ago Mr. Beresford-Hope 
was able to tell the House of Commons that no American # f 
dared leave his land to his eldest son, although there — 
was no law of compulsory division; and he observed — 
that there was only one family in the State of New York 
who had had the boldness to disregard this popular 
feeling, and that that one was of Dutch descent, and 


® Hansard, Parl. Deb., 8rd ser., vol. clii. 1146. 


* 


ecived a double portion in Pennsyl- heritanees, as well as personal 
_ Vania, Massachusetts, Connecticut, estates, should descend to the next 
and er. In Pennsylvania of {ki » assigning a double portion 
law was in foree till 1794, and to the eldest Son 4 Kent, Comm 
est a. Itiseurious 375, note (a) = 
ha © Abstract of the Laws 1 é i ist 
‘ew England, a code digested i ae de ee Palate ae 
Vv. Mr. Cotton, and published in 2 ‘Cull me AS 138 
Fase oe, of the Commonwealth in f, ea 
1655, it haa been ordered that in- . ee anatase: 


France, 1787, &e,, p. 410. 





CHAPTER IV 


ROYAL SUCCESSIONS: EBB AND FLOW OF PRIMOGENITURE 
IN FRANCE 


THERE is, I suppose, considerable irony in beginning a 
chapter on France with a lengthy parentheses. on a 
successions. France, in truth, has now little anon 
common with royalty: may-be, had it possessed sort 
thing of the ballast of its influence, the disastrous spe- 
cies of evils exemplified two or three years ago by iia 


Panama scandals would be more readily staved off, and 
pee the root. But though modern France i as 
i. Sl ealias a the question of royal successions 
Be ccnlian ag the poles—subject always to 
Be cet a “ae ying maelstroms of opinion which 
ttre far eed and render forecast of 
Bs Listory distinctt 4 a meteorological speculation 
Mi ckncss of the oc y i ects a stronger light upon the 
fice Pray i. ee topic than does that of any 

a silver star in fhe ot pie ths tend 
hower of a bursting rocket, 


h catches the gs 
ectator’ 
tre to the red or ae or discos tog 


“BRANOE A COMDRRTTHINGHVE 10% 
deviation in the West that ii the Hass; aud! 
record that primagenttine 1 ve WY sat dae aie 
highest political value (n averting ipiamal Aapmeme 
civil war.’ Neither Vrance, nae aay ' 
European country, call furnish even 49 daaae 
repeated instances of the whiolessle family suassas 
which became quite a conventional accessony 


death of an Oriental potentate, ‘Phere is mo seconded 
parallel to the infamies attending some of the Ouoman 


successions. The Shahs of Persia and earlier Jaxdian 
princes were scarcely more discriminating than their 
imperial brothers of Turkey. Unserupulous family 
murder commonly inaugurated their reigus. Portions 
for relations or younger children were more “cas, 
veniently allotted by the sword than by financial allow- 


ances. Mahommed II, it is said, declared that 


fratricide was a rule of the Ottoman State; and Ma- 
hommed III. put the maxim into practice by slaughter-_ 


ing nineteen of his brothers, as well as twelve of his 
father’s wives whose condition might have 
the security of his succession.” 


Ly 


ay 


the Great Moguls, quite ignored precedent by mas-— 


sacring only two of his brothers and the son of the: 


eldest of them, after having established himself on the 
throne by deposing his father: and Afghanistan has 


notoriously been the theatre of similar scenes.* 


the Romano-Byzantine Empire, which might ha 
supposed to have been more civilized, is untort 


1 Maine, Harly Law and Cus- 
tom, 125, 181, 133. In the early 
laws of Norway, it is remarkable 
how unequivocally it is laid down. 
that the royal succession belonged 
to the eldest son, then, failing the 

eldest son, to the eldest grandson, — 





; 5 prey ‘ 
t from. arges in the same rev: ting cat 
the chief general exception is found among the Jews 


where the first-born was the king’s successor by law,’ 


and family massacres were therefore less a matter of 
routine. For there is a perceptible difference between 
the sensibility aroused by a rule granting the royal 
succession to the eldest son, and a rule, such as that 
among the Sultans of Turkey, necessarily conceding 
it to the oldest living male of the family.” In the 
former case the eldest son takes under the dignity of, 
and general respect for, his position; in the latter the 
rule is based upon the supposed fitness of the recipient, 
If the recipient is not fit, or there is another candidate 
whose ambition or self-sufficiency allure him to hold a 
high opinion of his own talents, every prejudice of 
rivalry and hatred is stirred up, and the jealousy 
culminates in domestic murder. 

But historical France is devoid of such instances as 
these. Its earlier period displays a recurring practice 
of apportioning the kingdom between all the sons of the 
deceased chief, just as a large estate of private property 
might have been divided. They each became kings of 


R 4 aes 
2 Chron. xxi.3. By Divine stated has been generally applied, 


appointment, however, Solomon will be f i ane} 
_ was anointed to the succession in aio he Snel 


various districts, to which they were either no 

their father before his death, or which they distr’ 
immediately afterwards by arrangement among th 
selves. On the death of Clovis in 511, his dominion 
was quartered between his four sons, according to the 
Teutonic usage.’ In 561, on the death of Clotaire, 
his consolidated kingdom suffered a like partition 
between four sons; and the two sons of Charles Martel, — 
and the two sons of Pepin the Short (one of whom was 
Charlemagne), followed the precedent that had been 
set, though, indeed, in strictness the sons of Charles 
Martel only possessed the rank of mayors of the palace. 
Charles Martel himself owed his leadership to one of 
those periods of dissolution which in all eras have 
brought opportunity to an intrepid spirit, and his is a 
good example of that class of anarchical successions when 
all rules of priority fall into abeyance. His son, Pepin — 
the Short, so acquitted himself as to be able to oust the 
then demoralised Merovingians, and obtain the Pope's 
sanction to his own coronation as king. His accession 
opens a new period. Previously the Frankish rule of 
royal succession had been practically hereditary,’ but — 
the mayoralty of the palace had been elective. Hence- 
forth there was to be a change. When the white heat 
prevalent during Pepin’s accession had cooled away, the 


: preference to his elder brother 
Adonijah. See Smith’s Dict. Bible, 
art. ‘ Birthright.’ 

us The rule of the descent of the 
overeignty among the Sultans is 

_ illustrated by Sir H. Maine Harly 
Law and Custom, 136, See, how- 
ver, Ane. Law, 242, where the 
author throws some doubt 

© invariability of its devo- 

A very instructive table, 


Britannica (9th ed.), s.v. ‘Turkey,’ 
p- 652. It contains a list of the 
Sultans, with a table showing their 
respective parentage. 

"The murder of the children of 
Clodomir by their two uncles Clo- 


taire and Childebert (sons of Clovis) 


was merely a piece of barbarous 
treachery, and was not instigated 
by any pretended claim to the § 
cession. See the account in Mi 

ee Histoire de France, i, 22 


two offices of kingship and mayoralty emerged in a 


7 Michelet, Histoire de France, iv 
221; Hallam, Middle Ages, i. 4. 

8 Michelet, Histoire de France, 
j, 280, 824. 

° See a learned note in Hallam, 
Suppl. Notes, p- 99, and Middle 
Ages, ii. 154, He thinks that the 
nearest heir had not a strict right 
to the throne ; but if he were of full 
age, and in lineal descent, his ex- 


pectation would be such as to con 
stitute a moral claim never to 
defeated or contested, provided 
impediment, such as his min 

or weakness of mind, stoo' 

way. It is often difficult to 
ralise from particular ins 
because it is not al \ 
tinguish acts of violence 

of right. 













like the old mayoralty, because the people chose the 
sovereign; and yet it remained hereditary, because 
their choice was always limited to the same family; and 
the wills of Charlemagne and his son Louis the Debonair 
acknowledged and acquiesced in the new arrangement 
Tt calls to mind the old practices of Irish tanistry and 
elections among Scottish Highlanders,” and it is the main 
connecting link with similar constitutions in more 
recent times. Its most famous after-type, the throne 
of the Holy Roman Empire, that Empire which Voltaire 
has indelibly branded as neither Holy nor Roman, was 
filled by election to its own irreparable misfortune, with 
a strong tendency towards the hereditary principle of 
succession as the only possible antidote to the dissen- 
sion which election caused. Anciently the Emperor was 
chosen by fifty-four great princes of the Empire, besides 
bishops and cities,® but in the fourteenth century 
Charles IV. reduced the number of electors to seven, 
and it was afterwards enlarged to eight andnine.! The 
a | ea with the subjugation of 
present German Tie. ; ot. oe 4“ Fe 
law of i ea ini ae ne” Fi 
betperal dignity ® oe excludes women from the 

: nark cherished the elective 


' Montesquieu, Hsp. Lois, xxxi. 
chaps, 16, 17. ‘Quem populus 
eligere velit, ut patri suo succedat 
in regni haereditate’—note to ch. 
16. The coronation oath of Louis 
the Stammerer (le Bagne), who 
come to the throne in 877, is given tit 
inchap. 17. ‘Moi, Louis, constitué . 

182. 


; P. 12, ante. As to the Scottish 
Highlanders, compare Maine, # arly 
Law and Custom, 136. 

. Sir T. Craig, Right of Sue 
cession, 27. 


German Empire. 
Pol par la mis¢ricorde de Dien, et 
‘Velection du peuple, jepromets...’ a 
eet e had died in 814, to 
‘Louis the Debonair in 840. ite 
7 ; 


ah 


of complete fusion. The Crown became eleven ; 


fe Statesman’s Year Book, sub q 
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ie ELECTIVE SOVEREIGNTY =~ 


principle from the earliest times, but the Crown, 
theless, remained in the house of Oldenburg from | 
till the extinction of the dynasty in 1863, although - 
was not made hereditary by right till 1660.5 Sweden — 
was elective till 1544, when Gustavus Vasa so endeared 
himself to his subjects that they confirmed the suc- 
cession in his family; and Bohemia, Hungary, and 
especially Poland, have at various times bestirred the 
cauldron of European history by the perilous vapours 
which the elective system venerated, and to which it 
denied a safety-valve.’ The list cannot be closed with- 
out mentioning, in his temporal capacity, the Pope ; and 
itis a matter of regret to have to recall, by way of 
emphasising the evils of an election system as opposed — 
to a fixed rule of descent in an evil age, the trickery 


and corruption, and the wanton violence and rayages, 
that corroded a new election to the Holy See.® It 


® Statesman’s Year Book, sub 
tit, Denmark. See p. 165, note 2, 
inf, 

7 The Bohemian Crown became 
elective in 1458, when the shrewd 
and able Protestant noble, George 
Podicbrad, ascended the throne. 
The Crown of Hungary was inde- 
pendent and elective from its foun- 
dation (a.p. 1000) till the year 1526, 
when both Hungary and Bohemia 
were united under the Austrian dyn- 
asty. ‘The misfortunes of Poland 
are too well known to need recapi- 
tulation for the present purpose. 

8 Puring that anarchy which 
ensued upon the fall of the Carlo- 
vingian dynasty the Romans ac- 
quired an independence which they 
did not deserve. The city became a 
prey to the most terrible disorders ; 


the papal chair was sought for at 




























best by bribery, or controlling influ- 
ence, often by violence and assas- 
sination; it was filled by such men 
as naturally rise by such means, 
whose sway was precarious, and 
generally ended either in their 
murder or degradation. For many 
years the supreme pontiffs were — 
foreed upon the Church by two” 
women of high rank, but infamous 
reputation, Theodora and her 
daughter Marozia.’ The papa 
olections ‘were the object of strug- 
gling factions among the resi 
nobility.’ ui 
i, 857-8. a 
Tt was customary, writes Sir 
Craig, in a book published 3 


ae 


ave carted some of the excesses which were perpe- a5 


trated, but, alas! such a wish has too frequently in 
history betrayed a want of knowledge of human nature, 
and proved itself an idle dream. 
It is, however, to be observed that even in a better 
age the evils of an election system are not always 
averted. In its purest form in contemporary politics 
it is the axis of republican advance, and its admirers 
would doubtless point to France and the United States. 
But without disparagement of the respective occupants of 
the highest position in those countries, it is notorious 
that candidates for presidencies are apt to be second- 
class statesmen, men who have nothing to whitewash 
because they have been unknown, and who are not 


many Popes have been killed ? 
How many compelled to die? How 
many of them poisoned? These 
are no uncommon ways there, for 
making room for the promotion of 
asuccessor.’ Craig, Right of Suc- 
cession, 36. The infamous Roderigo 
Borgia (Alexander VI.) threatened 
all the Cardinals, as they entered 
the Conclave to choose a new Pope, 
that unless they chose the person 
he should name, they should never 
come out alive. Whereupon they 
_ yielded their power of selecting a 
Pope to him, and he chose himself. 
Th, 389. But from another point of 
w this was not all. ‘The 
‘Cardinals,’ Sir T. Craig says, ‘tho’ 
“men sometimes most nobly de- 
si and of great learning, are 
constrained to use 

foree, for quelling all 

election ; yet all their 


cient to prevent the 


breaking open the doors of all the 
prisons, and setting at liberty not 
only prisoners for debt, but all sorts 
of criminals also; and sometimes 
killing the jailors. . . . It has been 
observed already at Rome by good 
men there, and deserves to be re- 
membered, that many delay to 
commit the blackest crimes until 
the Pope be given over by his phy- 
sicians, and his recovery or life de- 
spaired of; then they make them- 
selves ready to perpetrate the 
horridest, the most unnatural and 
cruel villanies, being well assured 


of impunity at the election of @ Br é 
new Pope: ... And when they — 


have done all those horrid crimes; 
safely go to prison, as knowing well 
that the prison doors are forthwith 
to be broken to pieces, and that 
Plenary Indulgence, for all e 
muities committed, will en 


Craig, Right of Succession, 86. 


qv, PRIMOGENITURE AND NATIONAL CONS 
always fitted to stand a test crisis; and, 
important under the conditions of modern programe, « 
commerce and business of the country at@ saereees ; 
stated intervals to be dislocated by the ferment 
every presidential election entails. Hlectoral corruplagae: 
in the despotic ages took the form of family mousdler 
in the nineteenth century it asserts itself in the snide 
guise of jobbery. That is a vast improvements but 
is misleading to look at the comparatively roweate 
colours of a republic like the United States without 
glancing towards the republics of South America, where 
the elective system of the most recent patent reigns a0 
unchecked glory. A second glance is scarcely neededs 
and it conveys to the mind by contrast some advantages — 
of a fixed rule of primogeniture. 

To take up the thread of Fre 
after the death of Charlemagne. 
generate successors let France drift through a a 
confusion, tossed in an angry sea and amid conflicting 
currents like a ship without a helm. The nobles became 
more independent, and in their hands the elective sys- 
tem of succession gained ground, in spite of a 
prepossession which they seem to have retained “1 
hereditary dynasty. It was obviously a time of aa 
tion ; the end would come with the appearance be 
destined leader ; and the man for the opportumity 5 
Hugh Capet. In 987 the barons chose ee ae 
king, and his accession was the foundation of 
monarchy of France. It is a great ee 
tory of regal primogeniture. The national im 
which ensued was the basis upon which l 
many centuries, the unity of the dynasty : 


it is probably more correct t aay 


° Michelet, Histoire de 









nu ing its strength from primogeniture, was 

e basis of national individuality and national consoli- 
dation. For, strange as it may seem, not only did the 
descendants of Hugh Capet maintain the Crown of France 
in unbroken male line down to the Revolution—a faet 
which is all the more remarkable when it is realised how 
amazingly often great families have become extinct,! but 


‘The English Peerage brings 
many examples certainly to hand. 
‘After William of Normandy had 
won at Hastings the broad lands of 
England, he partitioned them 
among the chief commanders of his 
army, and conferred about twenty 
earldoms; not one of these now 
exists, nor one of the honours con- 
ferred by William Rufus, Henry L., 
Stephen, Henry IL., Richard L, or 
John. All the English dukedoms, 
created from the institution of the 
Order (by Edward ITI. 1837), down 
to the commencement of the reign 
of Charles IT., are fone, except only 
Norfolk and Somerset, and Corn- 
wall, enjoyed by the Prince of 
Wales. . . . The carl’s coronet was 
very frequently bestowed under the 
Henrys and the Edwards : it was 
the favourite distinction, besides 
being the oldest ; and yet, of all the 
English carldoms created by the 
_ Normans, Plantagenets, and Tudors, 

eleven only remain; and of these 

_ Six are merged in higher honours, 
ie an ie ses independent de- 
tion being wsbury, Derby, 
_ Huntingdon, Pembroke, and ison, 
‘The Present House of Lords cannot 
um among its members a single 
escendant of any one of the 

who were chosen to enforce 
Charta, or of any one of the 
are Imown to have fought 





Dugdale’s History of the Baronage 
of England, published in 1675, 
contains all the English peerages 
created up to that time. The index 
of these titles occupies fourteen 
closely printed columns, a single 
one of which would easily include 
the names of all the dignities that 
remain now out of the whole cate- 
gory.’ The above long extract is 
taken from the Preface to the late 
Sir Bernard Burke’s Dormant and 
Extinct Peerage. In his Vicissi- 
tudes of Families (iii. 26) Sir Ber- 
nard says, ‘At the death of Queen 
Elizabeth the number of the peers 
was about sixty, ... nearly forty 
of which titles have now perished.’ 
‘Tt is a fact no less strange than 
remarkable,’ he further wrote (Pre- 
face, Dormant and Hatinct Peer- 

age), that the more conspicuous & 
man is for his great mental powers, 

the more rarely does he leave a 
representative to perpetuate his 

fame. Neither Shakespeare, nor 

Milton, nor Marlborough, nor 

Napoleon, nor Walter Scott, nor 

Chatham, nor Edmund Burke, nor 

William Pitt, nor Fox, nor Canning, 

nor Macaulay, nor Palmerston, has 

a descendant in the male line now 

living’ But for the special reasons — 
which may account for this, ef. Sir 
F. Galton’s Hereditary Genius, p. 
131 sq. (London, 1869), 
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SALIO LAW 


the strict law of succession by primogenitur was 
potent that it overbore the opposition that was mani- Li 
fested against the Huguenot faith of Henry of Navarre. : 
Since the first Revolution, the rule of primogeniture im a 
succeeding to the French throne has been one 
tempered by political considerations; but, generall 
speaking, the rule has now been adopted everywhere 4 
Europe where sovereignty exists, with the exception 0 
Turkey : and it is to be presumed that were any question. 
now to arise with regard to it, the difficulty would be 
settled by reference to the rules of succession to private 
ates. 
Be thove is only one more offshoot to which the ee 
going inquiry draws attention. What qualification : 
control has been imposed upon royal pier _ ¥ 
primogeniture through the agency of the pines 4 
law? In the private property of feuds prope : = 
ancient times, the very essence of their ee eo 
had originally excluded women and yale Pee. a 
ceeding to or receiving them.” It was Tl a oe 
impolitic, it was thought, to admit such an f eee ; 
the elaborate structure of feudal pin _ ee 
i rivate property, the spirit o Ris ee 
Pe tboked a donnie For a time, ee oe 
ture was fully established, a lord had oe chorale 
bestow his feud on whichever of his sons ca 
i sons, was it nob reason-— 
proper :* and if he had no sons, 2 ane 
able that he should be entitled to sing . 


i “ ? t sons supplanted their y 
his daughters? Eldes ast daighieae default of 


brothers : might not eld: | a ee 
supplant their younger sisters? This pe 


the case in England, at least as poe . 
Henry IL. so far as to give the eldest: 
* Wright, Tenures, 28. 
































> Ob 
heiress 


_ im preference to all her relations, near or dista 
_ matter her sex, or the amount of property pi aa 
The analogy between eldest sons and eldest dau 
. was historically incorrect, but it had crhamea 
ae not its general application to royal successions 
:; be ti e expected sequel?® The matter remained |] 
of doubtful issue. That women were forbidden 4 
ascend the throne by any ‘Salic ’ law—in other wo di 
ig that the legal manual or procedure of the Salian Fr i 
contained any such prohibition—is a complet is a 
"Sai fiction.’ The state of the case fon venta 
4 : Roa ne fiefs of private property women 
aii tia a shown) excluded from the sue- 
ie ne 28, when the notables were called 
apm ag the rival claims to the French 
Fgh a ee ken continuance of the male line of 
sled them into fancying that the 
ying | the rule of 


the 

possibility could it go to a woman, nor, therefore, 

~woman’s eldest son!* The decision of the notables was 

ag given on the occasion of Edward III’s claim to the 

French Crown through his mother,! and it led to that 

desultory war of ambition which lasted nearly a century ; 

and a quarter, with perhaps the only permanent result 

that the Salic law was reconfirmed in a country where 

it had already been pronounced to be established.” 

In modern Europe the vast preponderance of opi- 
nion is against the English rule admitting women to 
the throne. They are excluded in Austria-Hungary, im 
Belgium, in Denmark, throughout the whole of Ger- 
many, in Greece, Italy, Russia, and Turkey; and of 
these countries two, Austria and Russia, have prospered 
under the government of queens, and have since altered 
their law of succession to exclude them*® Im agree 
ment with England are Holland, Portugal, and Spam. 
Whether it is thought that feminine rule has a tendency 


Stephen and Henry II. had formed 


excluding women applied to 
events they remembered i 

i ed nothing els 
fore adjudged that the ag, oosl 


Ri 


f = - women, 


+ Glanvill, lib. vii. 3, With re- 
pect to other property, in default of 
: ons, all the daughters inherited j 
equal shares. 7b, a 
° © At fendi H ici 
eee t fe ollandici noyi pri 
oe filio defertur i ie 
ecunda filiae natu majori 
: ori: terti: 
A oy 7k nepoti.’ Neowiadhis, 
few ‘Hollandici suec. (Elzevir), 
, 


mpare Montesquieu, Esp 


clenches . esis through them. 
, matter by quaintly assuring hi 


the Crown also.8 At all 
and they there- 
not descend to 
Froissart 
s readers 


Lois, xviii. 29, ad fin. 


7 Mai a 
aine, Harly Law and Cus- 


tom, 144 Se 
. e is 
Ages, i. 46, sine, 


I 
“Cependant l’ancienne inha- 


bi 
eee te femmes a laissé encore 
aa he vestiges dans nos lois; 
cea S sont exclues de la cou- 

» qui est la source de tous les 


fiefs,’ Dall F 
PSuineetane! Rép. xii. 147, s. v. 


® «Ties douze pairs et les barons 
de France . . . vouloient dire et 
maintenir, et encore veulent, que le 
royaume de France est bien si noble 
qu’il ne doit mie aller 4 femelle, ni 
par conséquent au roi d’Angleterre 
son ains-né fils.’ Froissart, Chron. 
Li. pt. i. ch. 4. There may have 
been some excuse for the American 
schoolboy who defined the Salic law 
as ‘a law which excludes all women 
and the descendants of women 
from the throne.’ 
1 Sir Henry Maine has argued 
(Early Law and Custom, 139 seq.) 
that Edward III. had a slightly 
greater vestige of plausibility in 


making his claim than historians 


usually allow him, and it is fair to 
recollect that in England both 


precedents for deriving a royal title 
through a female line. 

2 ‘The spread of the rule is ites- 
trated by the fact that during the 
reign of Robert the Steward in 
Scotland (1871-90) several Acts 
were passed in favour of the striet 
line of male succession, and ‘t% 
remove the uncertainty and evils 
of a succession through females.” 
Innes, Se. Lega? Antig. 109. 

3 In Russia the exclusive devola- | 
tion of the Crown through males 
to males was first introduced by 
the Emperor Paul I. (1796-1801), 
Maine, Early Law and Custom, 
158, See also D. McLennan, Patr. 
Theory, 89, for statement of the : 


older Russian law. 





a i rd cad 7 ee ; 
: minish some kind of power wh 
essential to the dignity of the Crown, or whether 
“convemience or propriety dislike to thrust upon q 
woman certain questions of military or legal admi 
nistration, or whether under her rule sentimentalism 
is supposed to be too predominant, it is not worth 
while to speculate ; but the conclusion remains that a 
majority of European nations have agreed to condemn 
‘feminine sovereignty, and that there has actually been 
a retrogressive movement in the great empires both of 
the Catharines and of Maria Theresa. 
It is now full time to return to the more direct sub- 
Ject-matter of this chapter, and cursorily to scan the 
history of primogeniture in feudal France; but it would 
. gratuitous repetition to recapitulate again the steps 
. imperial disintegration which Charles the Bald and 
a predecessors allowed themselves to tread. Suffice 
i to recall that, after the manner of unwitting advocates 
of disintegration, they i ac i 
ea , they made concession after concession, 
iy ; 
. obles became kinglets, and the fortresses of 
editary succession and of pri i 
_ an primogeniture became 
gn ; and it was no slow transition by which 
the lustre of th j ee 
of the Crown of Charl 
BP cciticenca emagne was deflected 
aly oned among self-constituted suzerai Th 
circumstances were i cl ' 
Be catieourch never the same in England. Here 
-., SE meal and freemen were inde- 
ciable weight into the deals oe = ae 
‘ainst the Crown tat th the nae 
tie ie oe se . another with the Crown 
ans > € balance of power on either 


was ney 
ver very preponderant ;* but in France 


See ante, p. 19 
FS sey pendent spiri 

squirearchy a Pirit to the fact that 

much of their Aa ae Were too weak to cope wil 

; Fe ee © Power of the Crown, with 


matters were otherwise, and it was doubtless 

the excessive power which the nobles encomp: 
supported as it was by the buttress of hereditary fi 
that there came about that great upheaval which 
scattered broadcast every mosaic of the ancien régime. 
For the power of the nobles was so unassailable, that — 
even in the days of the Grand Monarque, when the = 
royal radiancy had risen to its zenith, and feudal mag- 
nificence had proportionately diminished, the people 
were never able to shake themselves free from the 
meshes of feudal control. Everyone was either a tyrant 
or a slave—or both, for subinfeudation was almost 
universal: there was no intermediate class: ° the tough 
network of vassalage and villeinage had stiffened imto 
Promethean chains. 

There is a false notion, very commonly entertained, 
that up to the Revolution the ordinary law of France 
exclusively countenanced and nurtured primogeniture, 
and the misconception is, perhaps, fostered by a vague 
sentiment that equal division could not have subsisted 
in the rarefied air which contiguity to noblesse is sup- 
posed to have engendered. The idea emanates from 
a curious inversion of circumstances. The old law of 
France was a law of equal or nearly equal division.’ — 
One of the appendages of fiefs proper, it will be: re-- 
membered, was the condition of military service; and 
the idea of a right of primogeniture would specially 
come into existence where military service rendered the 
indivisibility of the fief a necessity.6 When milit 
service was relaxed or abolished through the weakness 
of the King, the old law was partially reinstated, or 


soliciting them for co-operation and 
assistance. 


p. 89. 5 
7 Maino, Early Hist. Inst. 
° Buckle, Hist, Civ. ii 119,120. * Laboulaye, Droit de 

As to subinfeudation, see ante, 3 





il 

of provision out of the family fief; but the law hail" 
been so clogged and trammelled, and even superseded, 
by the diversity of local customs, the introduction of 
_ which the ascendency of military service had inspired, 
hat about half the country remained regulated by the 

4 feudal traditions and customs which had set in. The 
a “district which these customs chiefly imbued was the 
north of France, and it accordingly became known as 
the pays de droit coutumier.' Many of the customs in a 
greater or less degree favoured primogeniture, especially 
those of Paris,” Normandy,’ Picardy,’ and Orleans ;5 


® See note 5, on this page. 

* Dalloz, Rép. vol. xxx. p. 46, s. v. 

- ‘Lois.’ See Maine, Anc. Law, 84. 
The division into pays de droit 
coutumier and pays de droit écrit 
ee ak is found as far back as in the edict 
" of Pistes, under Charles the Bald, 
in 864. Hallam, Middle Ages, i. 
151, note. The independence of 
the French nobles produced an 
‘enormous variety of customs. The 
whole number of customs collected 
and reduced to certainty in the 
sixteenth century amounted to 285, 
or, omitting those inconsiderable 
for extent or peculiarity, to 60. The 
_ earliest written customary in France 
Dr is that of Bearn, which is said to 
have been confirmed by Viscount 
Gaston IV. in 1088. Hallam, ib, i, 

; 182, 

* Pothier, Zuvres, viii. 44 (Traité 
des Succ. art.2, § 1); Dalloz, Rép. 
“vol. xli, p. 147, s. v. ‘Succession,’ 

urge, Col. and For. Laws, iv. 68, 

’ Burge, loc. cit. iv. 75. 

* Cowtumier de Picardie, p, 178, 


® Pothier, viii. 44 (Traité des 
Suce. art. 2,§ 1); i. 540 (coutume 
d'Orléans, art. 305, &e.). 

‘Les coutumes variaient 4 l’infini 
sur la mesure de cette prérogative.’ 
Dalloz,loc. cit. The primogeniture 
of feudal France was usually quali- 
fied by a compulsory charge on the 
real estate for the maintenance and 


portions of the daughters and 


younger sons. Kenny, Issay on 
Primog. 70. Among the nobles, 
the eldest son received the préciput 
or main estate, and the younger 
sons received ‘ appanages,’ for which 
they did homage to their elder 
brother or his superior lord. Lafer- 


riére, Hist. Droit francais, p. 156. 


See also Hallam, Middle Ages, i. 


87,175. Insome districts, however, : 
the youngest son was heir by cus- 


tom, like borough-English in Eng- 


land. Montesquieu, writing in 1748, _ 
Says that he had heard that such a — 


custom still prevailed in his time in 
the Duchy of Rohan in Brittany 
(Esp. Lois, xviii, 21). 


_ eldest sons have an equal privilege 


Pecct Divine right was put Sorwaei as 
r its maintenance." But in the south of } 


pays de dr oit écrit, the privilege of eldest sons had 
harder task to establish itself, for it had to make an 


onslaught upon a country where the influence of the 


Roman law of equal division was strong, and feudalism 


had made less way; and the tactics it adopted (if the 


expression may be used) were both ingenious and suc- 


cessful. The Roman law had allowed soldiers on active 
service to leave their property just as they pleased—to 
whom they would; they were under no restrictions to 


make an equal division, or indeed a division at all? 


What, then, prevented a chivalrous and aristocratic 
spirit of interpretation from extending the meaning of 
the Roman words ‘ soldiers on active service’ so as to 
include the knights, chieftains, and feudal lords, who 
were the ornament and bulwark of the social organisa- 
tion of Languedoc or Provence? The plan worl not 
infringe fhe prejudices of Roman law or interfere with 
peasant customs, and the feudal chiefs would at the 
same time be at liberty to leave their estates to their ~ 
eldest sons, thus not only concentrating their own | 
power, but gratifying that posthumous pride of found- 
inga Panily, ‘that last infirmity of noble mind,’ * which 
is an inherent source of self-congratulation to human 
nature. ‘The contrivance succeeded to perfection ; and 
though primogeniture was never the general law of 
iearice even at the outbreak of the Revolution, it 


® Tn the summary before me of d’ainesse semble étre de Droit 


art. 71 of the Coutumes d’Amiens divin.’ P. 178. 
(Picardie), after the statement that 


alike in successions to noblesand to (Oxford, 1883), p. 241. 
roturiers, the remark is hazarded 8 Milton, Lycidas, TL. 


7 Tustinian, Inst. ai. hls and ae 


+ a? 














roturier or non-noble tenures that as a general rule it 
did not permeate.® There was not the same cause why 
it should. 

Roman law, however, was indirectly concerned 
with the popularisation of primogeniture in another 
respect than with regard to fiefs in the south of France. 
Tt may fairly be considered the original source of 
French entails or ‘substitutions,’ ! 
Roman substitutio wore a very different complexion 
from its French derivative, similar features are percep- 
tible in both. An explanation of French substitutions 
in detail would here be somewhat profitless. In every 
country the history of entails has more or less the same 
characteristics, and it is curious how similar their 
development has everywhere been, notwithstanding the 
varying conditions that have affected it. Where entails 
have existed, they have always tended to perpetuity at 
some stage or other, and perpetuities have invariably 
been the curse of their system. In France, after they 

















"See Dalloz, Rép. vol. xli. p. form of disposition was admitted, 
i468; sect. 18. Gans, Erbrecht, iv. for several coutumes excluded it 
_ 182, ‘Das Recht der Erstgeburt altogether) was virtually what we 
steht in genauer Bertihrung mit der should call a perpetual family en- 
‘Lebniolge.' tail, ‘on substituait indéfiniment 
Cae * Laurence, Bssay on P rimog. ..., Ajoutez que, conformément & 

wd Vesprit des institutions féodales, 


eS a The Roman substitutio vul- cet ordre de succession perpétuel et 
_ gars was that by which a testator, 


after having instituted an heir, 

minated a second or ‘ substituted’ 
eir in case the first should for any 
use decline to accept the inhe- 
e. Just. Inst. ii, 15. The 
he substitution (where such 



















réglait le plus souvent de mile en 
mille et Wainé en d’ainé, Dalloz 
Reép. xii. pp. 3, 4. French substitu- 





Roman fideicommissa than to Ro 













‘had grown up and inc 
for estery or two, they followed the conmentes 









fain a firm hold upon the feudal tenures of the — 


country up to the days of Louis XVI. It was into the curtail their unlimited extension, The question jas 


taken in hand by the French Lord Bacon, that famous: 


for although the « 























_ evidently a mistake. 
iculi i o- = 5 > a. * % d 

particulier 4 chaque famille s _ of 1560, the custom of substitutions any particular child, ‘Je — = is 

without limitation seems to have le citoyen pout ttre ‘' me 

— continued in the four provinces of poser d'une partie de sa fortune, 


: on, aes . said Mirabean, ‘poteva geil 
tions were really more akin to ___ Planders, Artois (till1611),Franche- _ said . 






reased in strength and ix 





course, and it became a matter of public 









chancellor De 'H6pital, whose cautious and discerning 3 
wisdom might have been of even greater value to Bis” 
country had he lived in a less factious age. Hence- 
forth, from 1560, he forbade substitutions to extend 
beyond two degrees or generations from the entailer, 
and his prohibition was confirmed and set on an im- 
proved footing by subsequent Ordinances.® and it con- 
tinued until, amid the levelling boisterousness of ui 92, 
all forms of substitution and all customs of prime- 
geniture were hastily and peremptorily swept away." 
Yet the old adage ‘More haste, less speed’ is of unis 
yersal application, and the Code Napoleon, though still 
professing to maintain the abolition of substitutions, 
was compelled to reintroduce them, within, it is tue, 
very prescribed bounds.’ 







8 The Ordonnance d’Orléans cf vention, Oct. 25 and Nov. BM 
1560 was confirmed in Feb. 1566 1792. ‘ 
by the Ordonnance de Moulins, * Cod. Nap., arts. $96, SOT, 1058. 
and the matter was again dealt with The object of the ; regulated form 
by the great chancellor D’Agues- of substitution, which was reintre- 
sean in an Ordinance of August duced, is to enable a testator to make : 
1747. Dalloz, Rép. vol. xli. p. & a prodigal son whom he fsajcine 
M‘Culloch (Treat. Succ. 51, note) into a kind of trustee for son 
seems to imply that this last occa- own children; but such Ss 
sion was the first time entails had must eventually begs te “a 
been limited in France, but thisis children in equal shares, : 
testator is unable to bequeath aae~ 
Notwithstanding the Ordinance cumulated portion te the ekest or 


















omté, and Roussillon (till 1747). dérange pas le principe aNigwhie: 
Jalloz, Rép. vol. xxx. 605, 606. envers ses héritiens, Mon avis € | 
_ * Deorees of the National Con donequonnepuisse 


ct ee 









and of substitutions brought them 


~ tention of the authorities, nor in the first instance the 

object of the reformers, to procure their condemnation, 
‘Tt will never enter into the mind of the ters-dtat, said 
M. Necker, ‘to attempt to diminish the seignorial 
prerogative, which distinguishes the first two orders in 
their properties and in their persons.’ ‘ All proprietary 
rights without exception,’ said the King in replying to 
the resolutions at the opening of the States, ‘ shall be 
consistently respected, and His Majesty expressly in- 
cludes all feudal and seignorial rights, . . . and all 
those useful or honorary rights and prerogatives which 
are attached to lands or to fiefs, or belong to persons.’ ® 
And the answer satisfied his hearers : for the reform of 
the constitution and a re-settlement of the general 


incidence of taxation was their momentary aim. But 


the so-called philosophy of Rousseau had sunk too deep. 
As Sir Henry Maine has pointed out, the right to receive 
feudal dues and enforce petty monopolies was what 
was really resented, and the right was strenuously 
enforced, especially by the large number of small 


de ses héritiers au préjudice de 


; ; F 2 the inclination to live for the 
autre, soit en ligne directe, soit en 


moment, and prey upon the mo- 


f the political guillotine of the Revolution. They were _ 
not the primary grievance ; and it was neither the in- 


dal proprietors, who eked out r meagre 
best they could. The sense of property was im 
people, and they looked upon feudal dues a6 4 camber — 


~ some tax upon land which to most intents and purposes — 


was their own.’ The encumbrance did not comede 
with the new-fangled notions of liberty and equality. 
The liberty which the agricultural populations fancied 
they had been promised amounted to an Utopia of 
confiscation. They were in insurrection, and had 
tasted the pleasures of looting in the burning of castles 
and title-deeds, and by the scared acts of self-renuneia- 
tion of their lords; and it was not to be supposed 
that their demands would rest there, The first 
blow was struck on August 4, 1789—*the National 
Assembly entirely abolishes the feudal régmme’ = 
and it was followed by a series of others” With: a 
collapsed the system which had really giver French 
primogeniture birth, and which by lapse of time: had 
grown too putrid to support it. To. view from a 
distance, it had been an imposing tree, with branches= ~ 
so magnificent that they had beem the externai glory oi! 
France, but it had rotted to the core, and. the: first sree 
gale now swept it down, and ruthlessly: bastered: itis 
trunk into matchwood. : 
‘Fancying that from chaos something, Hester caiggiaty 


ligne collatérale.’ Quotedby Dr. von 
_ Miaskowski, Das Erbrecht, &e. ii. 
10. It is interesting to compare 

_ with this the contrary opinion of 
a leading Prussian conservative 
statesman, Stahl, in 1849, who re- 
ommended undivided family in- 
heritances, descending to a single 
hild, in trust for future generations, 
ecause the feeling of trust should 
the proper counterpoise against 


ment:—‘Ich wiinsehte, dass die 


fideicommissarische Richtung in 


unserem Volke iiberhand nehmen 
mige, sie wiire das rechte Gegen- 
theil gegen den Hang, dem Moment 
zu leben und den Moment auszu- 
beuten.’ Ib, ii. 16. 


The Code Napoléon was promul- 


gated March 20, 1804. 4 
_ " Dalloz, Rép. vol. xxxviii. p. 33 
8. v. ‘ Propriété féodale.’ i 


7 Early Hist. Inst. 128-4. 
® Decree of the National Assem- 


bly, Aug. 4, 1789, art. 1. 


® Dalloz, Rép. vol. xli. p. 148, 


Laws of March 15, 1790; April 


8 to 15, 1791; June 4, 17938. A 


climax illustrative of revolution- 
“ary absurdity was reached on the 


7th Nivose, year 2 (Jan. 7, 1794), 
n the shape of a law with a retro- 
ctive clause, reopening the whole 


qresmiam aff all) CBr, AROUSED : 
Wwhied Radi sitmadgy bea ciety. 





«jain pCR siliiacse 
: ty of most reformers of t 
_ flagrant type to dream that when they have consun 
the particular objects of their hatred, a kind of phe 
will arise from the ashes, and bring about a millennium 


without any effort of their own; and this vanity was 4 
constantly dreamt during the French Revolution, and_ 
Not the least in- 
structive of them is to be learnt from the later history 


_ abundantly exemplified by results. 


_ of successions. When equilibrium had been restored, 
and the phase of reconstruction came, men were at 
pains to mould into shape the wild revolutionary 
extravagances which survived, and, while compelled to 
adhere in the main to equalising principles, they were 
required so to stamp them with the dies of justice, 


practicability, and ancient custom, that a result of 4 


permanent value might be obtained. As is well known, 
the jurists to whom the duty was entrusted accomplished 
their object with admirable celerity and skill—the Code 
Napoléon is a monumental work—but it may be open 
to question whether the goals to which they were some 


tim i ‘ i 
es driven along the narrow boundaries that hemmed _ 


them in were always the most unexceptionable. By 


article 745 of the Code, the equal distribution of the — : 


3 erly: of a deceased man among his children without 
distin : : 
if ction of age or sex is provided for. Subsequent 


0m however, give him the option of leaving away — 
raction of his property if he desires it,2 out of which — 


ay Rt. Hon. J. Bryce, The 
American Commonwealth, iii, 685. 
(London, 1888, 8 vols.) 
- Code Nap. arts. 918, 919, por- 
tion disponible. A father can 
pose as he likes of one-fourth of 
__ his property if he has three or more 
children (or any one or more of them 
died leaving descendants) ; he 


can dispose of one-third if he has two 
children (or they have left deseend- 
ants); of one-half if there is only 
one child or his or her descendants: 
If there are no children, but rela~ 
tions on both the father’s and 
mother's side, he cannot alienate 


relations on one side only, he 


q 


more than a third; if he leaves — 


bar: 


y 


__ of their shares. 


at his option slightly increase the share 
child ;® but all the children are quite sure of 


ting a portion, 


a certain fixed proportionate slice or 


“Ugitime, divided between them if they so choose.* 
his arrangement sounds very fair in the abstract, 
and much in such a law may commend itself. But if 
the present English system of primogeniture and entails 
is attacked on the ground that an eldest son who is 
- tenant-in-tail is really independent of his father, so that 
he can go to the bad as fast as he likes because he 
knows he cannot be disinherited (which misfortune, by 
the way, this argument stealthily insmuates is the nor- 
mal destiny of eldest sons), surely the French law of 
compulsory division is open to at least as strong am 


7 objection. The objection, indeed, is multiplied. For 
there not merely one child is certain of his inheritance, 
but they all are, and no amount of individual or collee- 
tive disobedience can get them deprived—disentailed— 
The father is deliberately bereft of his 


discretion, and, except so far as the fraction which is 
at his disposal will allow, he is absolutely impotent to 
take into account in one way or another any peculiar 
family circumstances, such as the fact that a son has 
turned out an incorrigible spendthrift, or is ineapaci- 
tated by some serious loss or accident through no fault 


— of his own.° 


dispose of three-fourths. Compare 


_p. 187, note 4, inf. (Pflichttheile), 


5 'This excess over the legal (com- 

tilsory) share is called a précipwt. 
Dalloz, Rép. vol. xxxvi. 64. 

_ * The co-heirs can, if they prefer, 


make an agreement not to divide 


‘or (e.g.) five years, and they can 
renew such an agreement periodi- 


And the evil is the worse in France, and 


debt to creditors, a third of whom 
are opposed to such an agreement, 
the co-heirs cannot effectually enter 
into it. Yacharii, Droit Civ. 
France. ii. 362. ; 

5 The authors of the French 
codes ‘have established a system of 
small perpetual entails, which is 
infinitely nearer akin to the system: 
of feudal Europe than would 





in England, for the further reason that 4 

England it may be much mitigated by an accumulation 
of personal property, which is not generally settled. 
and which a father can therefore distribute as he thinks 
wise, while in France every accumulation comes within 
the grip of the law, and only goes to swell the total of 
each child’s share. It must indeed be rather galling to 
feel that wealth cannot be laid aside to increase the 
fortune of an exemplary son, without at the same time 
benefiting his scoundrel brother, who will assuredly 
dissipate the acquisition so soon as it is his. 

At least as grave a complaint lies against this law 
in consequence of the danger of excessive subdivision 
(moreellement, Atomisirung), which, like a sword of 
Damocles, perpetually threatens its continued working. 
‘The multiplication of wretchedness’ is a phrase used 
by Arthur Young, writing about 1791,7 who was far 
from being a prejudiced observer,’ and it is none the 
Be epioable a the repeated division of small 
oe ay pe of misery. Yet small 

: etive side. ‘There cannot bea 
on pleasing spectacle,’ says the same writer, ‘ or better 
Ecce ie Ss eoammane the sympathies of our 

al amily living on a little property, 
ry cultivates, and perhaps created; if 


is this object, so touching to the beet feel 

human bosom, that has certainly made ww 
indiscriminate advocates for small properties.’* 

is a charm in the picture which fascinates, as it obse 

an impartial survey. The industry and frugality of he 
French peasant proprietor is proverbial, although it has 
been whispered that his industry is somewhat at the 
expense of his comfort.’ His interest in his little plot | 
is a security against political and social disorder,” and 
in a country like France where market-gardens, vine- 
yards, and orchards supply what are almost intuitive — 
national occupations, the general bent in these respects 
follows a groove to which /a petite culture is unquestion- 
ably well suited. But, after all, land in France used for 
such kinds of purposes does not amount to one-fifteenth 
of the whole.’ The law of the compulsory division of 
an inheritance is said to be popular, and some proof of 
this may be found in the contents of a very interesting 
volume of Foreign Office Reports in the years 1869-70. 
on the Tenure of Land in various European countries :* 
but it cannot be too often impressed in this democratic 
age that the popularity of a law is by no means always — 
a criterion of its merit, and, further, the dissection 
these very Reports betrays a lurking uneasiness in some: 
countries lest the law of subdivision should carry 


perfect liberty of bequest.’ Maine, 


Ane. Law, 226, 


: ° Tt is almost superfluous to note 
that personal property can be set- 
‘tled equally as land can, but not in 
the same way; for in technical 

guage there are no ‘estates’ in 
property. The machinery 

ed for settlements of per- 
roperty is that of trusts and 


F 7 Travels in France in 1781, de. 
i. p. 408, 


® ‘Before I travelled, I conceived — 


that small farms, in property, were 


very susceptible of good cultivation ‘ 


and that the occupier of such, hav: 
ing no rent to pay, might be sufli- 
ciently at his ease to work improve 
ments, and carry on a vigor 
husbandry ; but what I have seen 
France 2 has greatly lessened 
Sood opinion of them,’ Ib. 40 

3 ; 


© Travels in France in 1787, de. 
i, p. 410, 

1 «These farmers work from sun- 
rise to sunset, doing double the 
work for themselves they would for 
an employer, and they live far 
harder than the English peasants.’ 
Continental Farming, by Mr. 
James Howard, Liberal M.P. for 
Bedford, 1868, p. 11. 


2 Land System of France, by ide sob 
B, Cliffe Leslie, in Systems of Land 


Tenwre (Cobden Club), p+ 
‘No national revolution can 
place for the destruction 
property.’ For an 
pare Gre Treat. 

8 Land System 
sup. p. 297. 





moreover, the morcellement does 

t become excessive, it is at any rate not owing to the 
System, but in spite of it, and at the cost of the comfort 
and welfare of the successive hard-working proprietors, 
who have to keep making continual purchases of smal] 
estates from their brothers and sisters, or other persons, 
to counteract the evil effects of the law. It will be 


necessary to deal again with the question in 


_ chapter. 


a later 


Meanwhile, ever since the days of Arthur Young, 


* Lord Sackville in his report on 
France says (Reports, Land Tenwre 
in Burope, i. 78) :—‘T have already 
alluded to the disadvantages arising 
from the excessive “ morcellement” 
of the land, to which the present 
system of proprietorship in France 
is leading in many districts, All 
persons conversant with the sub- 
ject appear to be unanimous as to 
its evil results, and it is becoming 
an important question as to how far 
it may be possible to preserve a 
System which has been productive 
of such undoubted benefit to the 
nation, and at the same time pre- 
vent its undue development from 
becoming the cause of ruin and 
misery.’ In Belgium the law courts 
will not sanction the division of an 
inheritance which is too small to 
be, in their opinion, conveniently 
divisible (ib. i. 141). Considerable 
uneasiness prevails in Portugal, 

“f though it is thought the difficulties 
tight be overcome (i. 171-2), In 

_ Holland ‘there exists a very preva- 

__ lentdesive with individuals to avoid 
_ unnecessarily splitting up the pa- 
ternal estates * (i, 214). Atthe time 
the late Lord Tytton’s report 

Austria, where the dispersion of 

Properties is unlimited, the 


Imperial Government was at that 
very moment actually preparing a 
Bill to facilitate and promote the 
accumulation of land (ii. 20). In 
Sweden ‘among intelligent agricul. 
turists a feeling is gaining ground 
in favour of an agglomeration of 
small properties into larger ones, 
So that machinery and scientifie 
appliances may be more effectually 
employed ’ (ii. 353). In Denmark 
no estate, large or small, can be 
parcelled without permission from 
the Minister of the Interior (i. 198). 
In Asiatic Turkey, ‘the backbone of 
the old system—the large entail 
estate proprietors, men able to 
meet a demand, to support a failure, 
to lift their lesser co-landlords 
over a difficulty—being gone, the 
entire mass is fast collapsing into 
& chaos of feeble land-owning or 
produce-sharing beggars, too slen- 
der, the most, to bear the yearly 
burden of expenditure and taxation, 
and utterly erushed by a single bad 
harvest. No one has strength to 
carry out, or even to undertake, any 
teal improvements on his wretched 
little plot of ground’ Gi. 284), But 


-Jensth to which compulsion may divide 
more or less of areal spectre to every ing 


> M4 
4 Whenever this swarm of triflers buzz in a market, 
‘When 


: Fl: 
inute and vicious division of the soil for granted. 
fe Mounier, writing in 1846, and quoting from a 
distinguished French i Maes 0 Te 
h authority on this point is I 

aa s give ts passage in full—* Les haope 
divisées, possédées par plusieurs particuliers, ne su 2 
point 4 leurs besoins ; les terres en sont partout, re 
général, mal tenues. Les proprictatres phe at : 
plupart des hommes de peine, vont travai : Was 
journée dans les grandes fermes ou dans les ate ee 
villes et des bourgs. Ils font labourer leurs $ amps 
par des ¢trangers, avec des chevaux de ie: : aussi 
les facons en sont-elles négligees : le défaut ane = 
Sapercoit & la médiocrité des récoltes. La to té de 
grains est consommée dans les familles ; iln’y a jamais 
@exeédant A porter sur les marchés. Le —a 
presque absolu de ressources se fait Reeve 
Pextérieur et au dedans des petites propriétés. Te 
maisons paraissent toujours en ruine ; sil’on y multiplie — 
des animaux, ce ne sont que des poules, ou tout au = 
de chétifs dindons. Les vaches, réduites a — = 
grandes routes, y sont d’une maigreur reece - 
plantations y sont presque nulles, les imaieseartie oS 
impraticables, et les fossés ea ee gery 
parts.’7 Mr. M‘Culloch remarks, in a ee spat: 
two years later, that ‘the average ae Lipeas: 
the crops of wheat in England and Wales mM 


® Arthur Young, Travels im Ye Mounier, De posse 
Trance in 1787, de. i. p. 15. 





ct. 


y large farms), in good years has been carefully 
vated at thirty-two bushels an acre, and it ip 
certainly not under thirty bushels. But in France 
(among the small farms) the produce of wheat, even in 
the richest and best cultivated departments, is little 
more, according to the official returns and the best 
private authorities, than twenty bushels an acre; and 
at an average of the entire kingdom it hardly 


amounts 
in a good year to fourteen bushels!’ Mr. James 


Howard, the Liberal member of Parliament for Bedford 
in 1870, expresses his conviction that nothing would 
tend to retard the consummation of the highest condition 
of the labourer than a general system of petite cultu 
for it condemns those employed in it to a perpetu 
of those primitive customs and laborious tasks 

which the labourer on large farms is gradually be 


es 
ation 
from 
com- 
ing emancipated.” ‘De exces du morcellement,’ states 
a French official report,! ‘résultent des pertes de temps 
et de forces, des entraves au choix de l’assolement et h 
la liberté des cultures, des proces fréquents entre 
proprictaires contigus. Ce mal est trés vivement senti, 
et cependant le morcellement, loin de s’arréter, augmente 
chaque jour.’ ‘The advocates of production on the 
grand scale may derive many arguments for their views 
from the case of Denmark. Except in a very few 
Special instances none but the large manors inspire 
Comparisons with superior farms elsewhere. On these 


* M‘Culloch, Treat. Suce. iit 


ing, p. 40a. 
the present day these figures 


* Quoted in Reports, Land 
erather toohigh. SirJames Tenure in Europe, i. 66 (1869). For 
dn 1881 gave the figure for the conditions of life of a French pea- 

1 as twenty-eight bushels, sant Proprietor, see also Lady Ver- 


ney’s book, How the Peasant Owner 
Lives (London, 1888). 3 : 


uusiness ot sgucuine 
intelligence, and zeal. lise 
I have selected these quotations A ar oe 
‘sat least a considerable phalanx of exp = 

e. an sides of the Channel, to press home a prea 
fa : ge quilt’ that universal system of a 
os eitgh is the result of pees i en 
légitime to every child; but there es . i: ae 
objection in the background, inasmuc a pie 
to every class of English feeling, “on eee 
weight with every shade of political byes pias 
kingdom have epee ee Ke Se 

e jealousy, the inviolability at 
en. United States the principle has been “ae 
strictly observed; and foremost among its a 
both countries has always been the paises 
absolute liberty of bequest. It would be nee 
to every school of Englishmen if it were eee b 
There is a general feeling against the Rae sie 
preventing a father from disinheriting his unw 
and the few very © ; 
eccentric fathers have disinherite : : 
sufficiently numerous to justify a mene Bee 
notion that the generality of mankin 
balanced minds that they are inion ate 
posing of their property at death, 1s betes i 
is imperious ; and what right has a ae 
arbitrarily to decree the truth of so 


Fors js the b 
adequate means, 


assumption ? : in oe 
asibilicy of the introduction of. the element of 


pulsion into England, regard should be 


5 aie 
opposition that might be aroused 0 is 


* Reports, Land -Tenure nee h ue 
subject are given on pp. 180-185, ogee 


ecrettable cases where weak os : 
d d worthy sons are not — 


law. The == 


able of justly dis- — 


In the next place, in considering the = 


os 





“usually entertain a natural desire that the pro 
their industry should be at the disposal of their abso. 


Inte discretion ; for, if such persons found themselves : 


deprived of their power of disposal, it may be that their 
_ very motive for making money, and consequently for 
- stimulating trade, might perceptibly diminish—to the 
general loss. And, thirdly, even the theorists of land 
nationalisation would not be mesmerised into granting 
enthusiastic support to any scheme of compulsory sub- 
division ; for though it might nationalise the land in the 
sense of converting a large number of the nation into 
_ independent proprietors, yet from the very nature of 
the case it sets up as many barriers as there are 
proprietors to resist theoretical abstractions about 
common land and common property. It does not seem 
likely, therefore, that any wave in favour of the French 
system will wash down the impediments which have 
_ cemented themselves to the groundwork of opinion in 
this country. 
It remains to notice briefly the peculiar French 
entails in perpetuity, called majorats, which are appli- 
_ cable only to estates of hereditary nobility ;* and though 
_ they have now been to a great extent mown down by 
_ teforming ardour, while no such new entails can be 
created, their history deserves and rewards a passing 
_ consideration. Without probing the depths of antiquity 
to ascertain the precise date of the establishment of 
 majorats—some say they are as ancient as Pepin and 
Charlemagne—or tracin 
In Spain, it is sufficient to note that they existed in 


* On appelle majorat la substi- priété immobiliére affectée d'un 

tution, & perpétuité, dans la descen- titre noble ot héréditaire.’ Dalloz, 

dance masculine de l’institué et par Rép, xxx. 605. F 
de primogéniture, @une pro- _ . 


wa 


ie 


g their genealogy and sojourn 3 


ixteenth century 560, however, As 
ixteenth century." In 1 P - 
of the chancellor De |'Hépital, already relent ty 


~ gomewhat checked their prosperous career ty 
their unlimited length, though they still comteimed o 
find a refuge from its attacks in four of the Vrence 


provinces, until they were suppressed at the Kees chestiom. a 

It is then that, perhaps, the most curious part A ter 
history begins. After the reign of terror Napoleom 
was endeavouring, like Cromwell of old, to play 2s hight” 

a stake as he dared for the whole power of reyalty, 
without exciting universal distrust and repugnance a - 
adopting it in name ; and when he did adopt it, he s - 
cautiously shrank from the full exercise of itsauthority? . 
Nevertheless entails in perpetuity, inseparably attached #6 . ; 
hereditary estates of nobility, were preeisely the kind _ a 
lever that he required to restore that galaxy of a 
which his chancellor bluntly characterised as-one of thee : 
essential vanities which must surround any pe 
Accordingly he meant to build them up agaan, Dut a a 
problem was not 80 easy in the midst eff the prewsslinie ; 
theories of revolutionary equality. He ones make _ 
the attempt anywhere in Franee, hee ae 
the veil that but thinly concealed hat pee 
usurping impostor. Good fortune, ae * a | 
his ingenuity, came to the cae Eee aa 


5 in Austria and Italy 
conquests in Austria and Italy; Way 
as a stepping-stone for his egotistical anarmygranes, ek 

5 > 2 SG u 
* For the history of one’s seo _ peerage 
Dalloz, Rép. xxx. 605-616. ndrew's UFOSees, pees 
5 It is Seat that on the later by the ee comeonee apse er 
coins struck during the Common- 
wealth, the obverse is stamped with 
the head of Cromwell, while the 
reverse is ornamented with a heral- 





em 01 iefs on condition that their tenur 

| devolve in strict entail male, in the order of 
primogeniture, with a reversion on failure of issue to 
the French Crown? No one would make comments, 
for the soil was not in France ; while, on the other 
hand, the device might be extended at the first con- 
venient opportunity. The plan was no sooner devised 
_ than it was put in force by decree (March 30, 1806), 
and the opportunity for its extension was not long 
forthcoming. A princelet, who owned the principality 
of Guastalla, near Modena, thought fit to sell his domain, 
which was entailed as a majorat, to the 
kingdom of conquered Italy, and Napoleon immediately 
seized the occasion to declare that the price to be paid 
to the prince should be in the form of 
possessions under the jurisdiction of Franc 
in entail under exactly the same 
his former principality. 


Napoleonic 


equivalent 
e, to be held 
limitations as had been 
There, then, was the wedge ; 
_ entails appeared upon French territory ; and to ensure 
his object, the Emperor at the same time slipped in for 
himself a general power to establish similar entailed 
estates, ‘either ’ (to quote the words of his decree) ‘as 
_ a reward for meritorious services, or to excite a useful 
_ emulation, or to reflect the resplendence of the throne’ 
Sor, In: fact, upon any pretext th 
itself to his despotic ambition ! 
speedily followed up by o 
_ heralded by the creation of a new hereditary nobility, 
titles transmissible to eldest sons ; and the express 
condition, upon which a hereditary title wag granted, was 
at its recipient had first established a majorat in favour 
his eldest son and successor (Decree, March 1, 1808). 
° ‘This decree divided majorats bre mowwement, which owed their 
ae majorats de pro- 


at might commend 
This stratagem was 
ther decrees, which were 


origin to a gift of the Emperor; — 


ig e Restoratio ‘ 
Be. tie golden age of these entails of nobil 


y irit of the Restoration that an 
‘a ia Ere eateed that, with the exception of 
—— no one should be summoned to the Cha 
‘ee oho had not entailed his estates after this ‘g 
Bar A duke’s entailed possessions were not to pa 
duce less than a net revenue of 30,000 ies: a a 
a marquis’s or a count’s not less than 20,000 — ‘ 
yiscount’s or a baron’s not less than 10,000 ie 
The minimum does not seema very high one ; but “7 
holder of a title could not boast of the requisite —_ 
he was disqualified from a seat among the Laeti a, 
various phases, the effect of these fifteen ee “a ev, 
tion had been so thorough, that at the outbrea 2 
Revolution of 1830, four hundred and forty entails i 
nobility had actually been created since the pes ee a 
1808, comprising a revenue of nearly four mil = 
francs, but entails had reached their highest _ ai 
they were forced to reel under the fire of legisla fe 
that ensued upon the accession of Louis Philippe. a 
law of December 1831, in abolishing — ee 
ages, rendered the existence of ne Pre hen 
pointless. The revision of the penal > or an 
stranded still higher, for it ee die ee 
the usurpation of titles of honour. our y 


depend upon | 

and majorats sur demande, whose wl pees = ae ile 
creation was due to private initia- — 0 
tive. The differences between them mica! ae ype < 
are not of very great importance oe te ae 
here, but the former class is that to : ne reer 
which the abolition laws: of 1835 . ws ee eee 
and 1849 gave the longest life. See Ee acer tne 
Dalloz, Rép. xxx. 608, 616. an Barres et oe 

7 Tb. 618. a ae 
8 The effect of such & repeal ( ees ak 





2 they w de 

finitely abolished ( tions, the chief 
class that remain being only tolerated until the families 
in. question become extinct." It is a striking proof of 
the durability of such institutions that any entails at all 
should have survived the shocks of three revolutions, 
and that even in France eldest sons’ privileges in this 
respect should not be quite effete; and the system can 
claim to haye received negative support from members 
‘of the republican party in the assemblies, and to be 
dying hard. Its fragmentary survival may be the 
result of traditional habit and association ; it may be the 
result of a feeling of reaction, or of a certain unacknow- 
 ledged value in the system itself, which has acquired 
an unaggressive popularity among the tenants that it 


concerns ; but, whatever the explanation, majorats have 


. 


secured to primogeniture in France considerable vitality, 
and it is safe to predict that some time will yet elapse 
before primogeniture altogether becomes a phantom of 
the past. Entailed estates have grown accustomed to 

t, and long-tried experience has, after all, frequently 
offered tough resistance to the uncertainties of change. 
Nil consuetudine majus. 


_* The French code wisely pro- 
es that prodigals who are heirs of 
aorat properties may be placed 
under an ‘interdict,’ trustees being 
“appointed to manage their estates. 
‘Thelieve that under the same con- 
ditions in Germany the family can 
‘obtain the appointment of an ad- 
ninistrator (Verwalter), and so 
on as the spendthrift’s debts have 
en paid off, the next heir (com- 


monly the eldest in succession) 
steps in. If the life-possessor has 
lost money through no fault of his 
own, an administrator is put in to 
see the debts paid off, and when 
this is done the life-possessor, and 
not the next heir, again steps in. 
‘Whether a life-possessor is a spend- 


thrift or whether he is not to blame ; 


is decided by the law court. 


“neither read nor write, and who perhaps $ : 


CHAPTER V 


VICISSITUDES IN GERMANY 


Tux sensation of walking out of broad daylight mip = 


darkened room is a familiar experience to everyoe=y- 
The eye is for a few moments completely an ps: 
and at fault, as it gropes about with an colnet bes 
alight upon something which it can enna 
degrees its sense of perception returns, and as R= 5: 
accustomed to the dim light, which may be reflected aa 
through some remote chink, it begins te — a 
forms of the objects, and to track out the posites © 
one from the whereabouts of another. The contrast = 
quite as blinding in trying suddenly to turn away = 
the matter-of-fact levellings of modern France we te 
traditions of Teutonic antiquity. At the Grst mstame 
nothing seems to guide the eye, no rock — ye. 
to rest the gaze, a mingled mass of pes an = 
fusion, intertwined without order and wit rout we 

a thread of wild tribal histories inextricably notted, 


The facts at first sight only increase any natural desp 


: si “a 
of investigation, for what relies of the oo i 
absence of primogeniture will it be posst Sh find 
among the habits of a horde of barbarians, whe coult 


. 


: Y 
chroniclers and historians as conn a > hk 
civilisation would scorn soothsayers anc ore : 


fortunate under such circumstances that haps °8 
¥ die 





4 i oa e 
oy from other surroundings, and that, besides, 
so observant and skilful an historian as Tacitus should 
have devoted his opportunities and abilities to a record 
of Germanic customs. 

Before the Teutonic tribes quitted their original 
settlements, territory was held among them as the 
common property of the tribe or kindred.' The terri- 
tory was divided into cantons, and subdivided into 
townships. Plots and portions of land were granted to 
families and individuals, and resumed again by the tribe 
and redistributed among the families after a certain 
period. Cvsar says that in his time these redistributions 
were made annually ;* and in a state of society where 

* warfare and hunting were almost the very conditions 
of existence, and agriculture and stationary industries 
were unknown or ignored, the frequency of redistribu- 
tion would not have been felt as a clog upon industrial 
progress.’ In the days of Tacitus, a century and a half 
later, periodic allotments were still distributed by the 
public authority, and every township received an allot- 
ment in proportion to its population, which was divided 

among the families, by choice, according to rank; * 
but it is probable that, owing to the advance of agri- 

culture, redistribution did not then continue to take 
place so often as oncea year.” At any rate there seems 
_ to have been a general rule that children should succeed 


a 


| Allen, Royal Prerog. 129, 201. Elphinstone, Account of Caubul, 
_‘Markgenossenschaften, land-com- bk. ii. ch, ii. p. 211 seq. 
i ‘ * Tacitus, Germ. c. 26. 
Cwsar, De Bell. Gall. iv. 1; * Allen, Royal Prerog. 129. 
* Tacitus, Germ. c. 20. ‘These 
enough, a similar tribes were strangers to the use of 


eriodic allotments ap- wills. See also Hale, Hist. Com 


continued among the Law, 309, note F. 


to their fathers in equal shares,° and this fact in itself 4s i 


shows that wholesale redistribution among fie 
at least not so constantly recurrent as to render 
rule pointless. The rule, however, found a remar ; 
exception among the Tencteri.7 These people were a 
warlike tribe, especially proud of their cavalry disci- 
pline. Cavalry exercise had been the delight of their 
ancestors: posterity had imitated ancestral prowess, 
The war-horse came to be regarded and honoured as 
an object of inheritance, perhaps as a kind of jewelled 
heirloom in the family property, and while all else went 
to the eldest son, it was the privilege of the son who 
was bravest, and jmost redoubtable in the horse’s 
management, to inherit the treasured animal. The 
Tencteri, in short, fully accepted a principle of primo- 
geniture, except in dealing with the Special important — 
possession, for which particular aptitude was required, 
With them the eldest son was the general heir, and the 
prized horse was reserved for the-most skilful owner: 
and the Tencteri tribe is the earliest, so far as informa- 
tion is obtainable, of whom the rule of primogeniture — 
can be distinctly recorded in such a form as a general 
custom.® 

Property in land in early Teutonic ages seems, as a 
rule, to have been divisible among the heirs of a deceased 


7 Tacitus, Germ. c. 32. appears to have been somewhat 

* Professor Hearn (Aryan House- misinterpreted or overlooked. Allen. ‘ 
hold, 80) draws an inference from does not mention it : and an article 
this passage that in ancient times in the Encyclopedia Britannica 
the heir among the Teutons gene- (9th ed., ‘Primogeniture,’ p. 734) _ 
rally was the eldest son, but surely  misstates it in asserting that it was: ie 
Tacitus is referring only to the the eldest son who re i ae 
isolated case of the Tencteri, and peat aos heirloom 
the passage can scarcely bear so e descent he 1 
wide a Pertsction, Tt " strange _perty (which is the main point) 
that the instance of the Tencteri not noticed. 
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wner, but not usually actually divided.’ There seems 
to have been a tendency to keep the land of the tribe 
or family together, although the laws of the Germanic 
barbarians contain no general mention of any custom 
of primogeniture,! which would have conduced to jt, 
Tn due course various forms of tenure arose among the 
victorious Goths,’ but these were interspersed by a 
diversity of local usages, of which the custom of im- 
partible heritages (geschlossene Giiter) is the most akin 
to the present inquiry. Geschlossene Giiter gradually 
grew up by custom and right among the German 
agricultural populations; they spread through every 
country where German influence reigned ;* and owing 
to their very impartibility—incapacity to be split up as 
an inheritance among co-heirs—they may be said to 
have become one of the corner-stones upon which 
primogeniture was able to build. 
rights and customs stood out in great variety in dif- 
ferent localities.* Almost contemporarily, as elsewhere, 
feudalism, with primogeniture in its wake, began to 
exercise an influence ; and while the practice of dividing 
an inheritance long subsisted in property regulated by 
the old customs of Land-recht, so that a representative 
member of the family was only chosen as a general 
manager or guardian for his relations,® traces of primo- 


In general, however, 


geniture became very perceptible in pr 

by the feudal influence of Lehn-recht.§ The em 
Charlemagne was dwindling away; and the depositior 
of Charles the Fat in 888—eleyen years after the death 


of Charles the Bald—marks the final rupture of the 


4 


connection between France and Germany.? The 
custom of primogeniture subsequently advanced for a 
period by leaps and bounds. The fluctuating line, 
which divided the right to dispose of property to one 
single successor from a single successor’s hereditary 
right to succeed, became ever less and less well-defined, 
Tn Saxon lands fiefs and villeinage made slower progress 
than in Frankish lands.’ Primogeniture, however, was 
assisted by the practice of making family compacts 
(Haus-Gesetze), which stipulated that lands held by 


military service should descend to the eldest son. Tt : 
was also diffused owing to its value in a feudal atmo-— 


sphere in avoiding a fatal crumbling-up of the fief. It 
was invoked by the very weakness of some of the 
imperial rulers. 


And each cause stimulated the other. — 


Like a huge tidal wave it had surged over the realms 


of France, engulfing as it went along the puny rough- 
nesses that endeavoured to arrest its course. 
and firmness of some of the early Emperors of Germany 


The skill: 


momentarily checked its progress, but it required far — 


more than a few spasmodic efforts to produce an; 


* Meitzen, ‘ Landwirthschaft,’ in 
—‘Schénberg’s Handb. Pol. Oekon. ii. 
190, 
_' Schulze, Recht der Eyrstgeburt, 
‘pp. 196-8. 
* See p. 17, ante. 
-Meitzen, ‘Landwirthschaft,’ ubi 
ii, 190. This meaning of 
ne Giiter, estates which 
| undivided, and ad- 
by a single heir for all 
always the meaning of 


the term in early history. At @ © 
later period the term has been also 
used to denote compact estates, not 
broken into, or separated, by strips 
of land belonging to the neighbour- 
ing town or village. See Reports 


on Tenure of Land, &c. 1869-10, 


part i. 457. 
4 Meitzen, whi sup. ii. 191. 


® EB, W. Robertson, Historical 


Essays (Edinburgh, 1872), p- 153 


Schulze, Recht der Erstg. 199. 


"Schulze, Recht der Erstg. 208 
Sq. ‘Land-recht, d.h. die rechtliche 
Grundsiitze, welche in dinglicher 
‘Bozichung iiber igen und Erbe 
Vollfreier Gomeindemitglieder gal- 
ten. Lehn-recht, d. h. das beson- 


enare Recht der ritterlichen Lehn- 


besitzer.'—Sehulze, 198. 

7 Hallam, Middle Ages, ii, 
and note a. ERI 

* Meitzen, * Land 
ubi sup. ii. 191, is 

" Maine, 





of a few , even the ablest strategy would 
have been fruitless. 

Conrad II. is the first emperor who plunged so deep 
as to make fiefs in any way hereditary (4.p. 1037), pro- 
bably partly owing to the drift of circumstances, and 
to the initiative of France two centuries previously; 
but his momentary object was to render the mediate 
nobles more independent of the great lords, for the ar 
rogance of the great lords had consolidated his aims 
and those of his mediate nobles into a common cause, 
His edict applied only to smaller fiefs. Yet even after 
this innovation, the presumption still was that a fief 
was not hereditary unless the charter granting it ex- 
pressly declared it to be so; and grants of fiefs for life 
only remained for a long time by no means uncommon.? 
The idea was that the tenant of a fief was the holder of 
an office; and that when he died his office was vacated, 
and did not descend in his family. Custom, however, 
and the interest of the nobles exercised their influence 
in favour of hereditary tenure. The whole contention 
of the nobles was directed to destroy the official charae- 
ter of their tenure, and to make it hereditary instead. 
In 1158 the Emperor Frederick Barbarossa was con- 
strained to issue an important constitution, mentioned in 
the second chapter of this essay, to which he was pro- 


bably guided more by force of circumstances than by — 


any judgment of his own. It aimed at removing the 
_ irregularities, which especially ensued upon the frequent 
‘ partition of the larger fiefs, when they were trams-— 
mitted ;* and it ordained that all honorary fiefs or feuds _ 
e. fiefs to which honorary titles—dukedoms, marqui-_ 


Schulze, Recht der Erstgeburt, 204 (note viii. to View of the 5} 
23, note 9, ante. : of Europe). : 
Robertson, Works, iii,  * Schulze, Recht der Ersty.96,5 


Dies, countships—were attached) should be indis 


and as a consequence they became hereditary. 
lesser military fiefs soon aspired to follow this prece 
of dignity ; and the very far-reaching effect of this con- 
stitution may be gauged by the fact, that the insinuation 
has even been made that it materially forwarded the 
cause of primogeniture in England.® However that 
may be, it affected the whole length and breadth of the - 
Holy Roman Empire. The next advance was a famous 
constitution of the Emperor Frederick II. in 1232, 
which admitted, what had been for some time the fact, 
that the feudal princes were real lords of the soil, and 
not merely tenants in virtue of an official character; 
and it described their right as one of ‘ dominium terrae.” ® 
Indivisibility, then, and individual succession hecame a 
fully recognised principle in the German principalities 
in the thirteenth century,’ and before the end of the 
century it had several times received judicial confirma- 
tion.® 

Individual succession, but to which son? In the 
eleventh century the Emperor seems to have sometimes 
decided ; in Flanders it is recorded that the father 
named his successor from among his children ; in some 
German estates the subjects had a right of choice ; | 
Waldeck distinguished itself by a chivalrous method of | 
its own. In 1271 the succession descended to three — 
brothers. One of them only must succeed, but they 
did not care to decide by the unromantic rule of primo-— 


**Praeterea Ducatus, Marchia, rie - pee aap the ond 
‘Comitatus de cactero non dividatur.’ of the Conpus 2 we 
Libri Feudorwm, bk. ii. tit. 55, sect. ® See fips Tenures, 176. ea 
4. The Libri Feudorum are the Ante, p. 92 he 
books of the highest authority on © Schulze, Recht der Brstgeburt, 
continental feudal law. ‘They were ie ts 


fe) 


280. 
compiled by Frederick Barbarossa 7 Tb, 103, 127, sq- 
1170, and published at Milan, — * 1b. 107, sa. 





rred, est of fr 
‘ee upon of sportive State-lottery. They set 
led that whichever of them was fortunate enough te 


win the fair hand of the daughter of the Landgraye of 


‘Hesse should become the ruling Count of Waldeck! 
The youngest son was the lucky man; and his two. 
brothers consoled themselves by taking Holy Orders? 
_ The invidiousness of this proceeding of choosing 
which son should inherit soon led to a fixed rule in 
favour of the eldest, or, in a few cases, of the eldest re- 
“Iation.’’ The younger sons do not at first seem to have 
_ been specially provided for: primogeniture had not 
‘Such an altembracing meaning as at present, and no 
| Special disposition was thought necessary. Later, how- 
' ever, particular lands were sometimes set apart out of 
» which provision could be made for them something 
probably in the nature of modern dower-lands. 


| tury a most remarkable change came over the develop- 


ment of primogeniture in German principalities,*—and 


_ these only are for the moment under discussion. It was 
so remarkable that it completely severs the history of 

a primogeniture in Germany from the history of its pro- 
“gress m every other feudal country. There was a 
‘sharp reaction in Germany in favour of dividing the in= 
_heritance among all thesons. Divisibility became again 
the general rule, and sowed the seeds of that inter- 
ether of smaller States which for so long were 
‘ ee Sse : powerful and united empire. 
ie - sight to account for so irregular a 
Ea siaap ie A a foe when primogeniture had fixed 
eS ry, 10 power on earth seemed 


3 


 hulze, Recht der Erstgeburt, 1 1p, 125, 187. 2 Tb, 180: 


* Tb, 228, sq. 


individual succession, 80 a8 t 


their designs against the 

ready to buy support trom the prine 
Indeed this new plumage, t 
ae 


 perors; for any shrewd emperor 
a i: es % ay ee ate 


” ce | 
+ 


ble to make it appreciably relax its hold. 


great effort of resistance was made, the growth of cus- 
tom pinioned every refractory tendency with its iron 
grip. But in Germany the circumstances were special. 
Germany had become a loose conglomerate empire, a 
nominal empire, over a number of all but independent 
States. The imperial dignity was little more, sometimes, 
than an ornamental jewel to connect them. Since the 
election of Rudolph of Hapsburg (1273), the emperors. 
were really the figure-heads of a Confederation, The 
feudal princes, on the other hand, hailed every symphony 
that might increase their independence over thei tem 
ritories, and the constitution of Frederick TL, mentioned 
above, which acknowledged them as lords of the soi = 

was a symptom of such a nature, As became absohate 7 

princes, they proceeded to exereixe thelp anthony, at fh... 

display their magnificence, by asming @ Bight to divikte 
their principalities, upon their deaths, among thelr Soe 

They were encouraged in thia practice hy the Rew shel 

of jurists, among whom it had thea recently heoane 

the fashion to devote more time to the eavefal ely a 

of Roman law, and who likened the princes? lands td. 

& Roman hereditas, The emperors had neither the 
power nor the inclination to prevent ther 3 for not only 
were they themeelves anxious to forget the existence et 2 
; hemeclves to divide theit 
tween theit sons, bit, in order to purse — 


possessions be . : 
popes unhindered, they were 


the interest of the em: 


taken a fancy, was positively to f 
ae was only too wil 


wi 





ng pba kbs 
” 


which, by tting ge up fhe ain 


ies, was sure to weaken the individual power of 


each of the owners.! Accordingly subdivision became 
the practice and policy of the day. It was the Wish 
even the pride, of the princes; it was the wish and 
policy of the emperors. So early as 1242 the two 
Dukes of Brunswick, Albert and John, divided Bruns- 
wick between them into Brunswick and Luneburg. 
with the consent of the Emperor; and in 1281 the Tie 
peror Rudolph I. went so far as to grant the duchy 
of Bavaria to Duke Tudwig on the express condition 
that at his death it should be divided equally among 
his sons. In some cases the first step was to allow 
these great feudal principalities to become huge joint- 


tenancies in the hands of brothers or collateral branches 


ee : : 
(‘conjuncta manu, in solidum et totum ’), from which 


point of vantage the princes contrived to insure division 
without danger to the succession of their families, The 
earliest case of this kind occurred in Brandenburg in 
u231.° Then, from being joint-tenancies in fact chase 
inheritances became merely joint-tenancies in wae and 
_ iW nearly all the German princely houses a passionats 
eee for the partition system of inheritance set in. 
: ak left its mark in the intricacies of German 
oo? y, even at the present day. The splitting-up 
"aah i le el between the thirteenth and 
ents as owe 8 generations multiplied, Saxony 
Gotha ee om Saxe-Eisenach, Saxe- 
Be Bicoxhery ee Saxe-Coburg, Saxe-Rémhild, 
berg, e-Saalfeld, Saxe-Hildburzhausen 
sand the list is not exhausted Bavaria, was divi | 
into the Munich divisi D ioiads Geveion a 
ef division, the Ingoldstadt division, the 


* Schulze, 


© Tb, apg) it dor Breigeburt, 229-988, 


® Ib. 236. 


Landshut division, the Palatinate division; 
Palatinate was divided into the Electoral divisi 
Lower Palatinate, the Upper Palatinate, the Simme 
Palatinate, and the Mosbach Palatinate, besides small 
divisions. The division of Hesse was exemplified 
Tesse-Cassel, Hesse-Darmstadt, Hesse-Rheinfels, an 
Hesse-Marburg; and Mecklenburg-Strelitz and Meck- 
lenburg-Schwerin stand as representative names for 
portions of Mecklenburg, as being better known to 
Englishmen than the smaller divisions. Other States 
shared the same fate: Brandenburg, Brunswick, Wiir- 
temberg, Baden, Holstein, Anhalt, Nassau, and the — 
Reusses* were all divided, and the separation of the 
Tyrol from Austria was among the effects of this fever 
in Austria Proper.® 

It isnot difficult to realise from such data into what 
an abyss of helplessness, confusion, and political spite 
the whole of the great German-speaking nation was — 
being speedily hurled. The princes had succeeded im 
converting their official territories into hereditary ones, 
and now they were courting the suicidal epidemic of | 
perfectly reckless subdivision. In the middle ages — 
especially, when the history of countries and States was 
the history of the personal quarrels of their rulers, this 
increase in the number of independe 


merely the reigning prince, but all 
his brothers and cousins are neces- 
sarily included in the numbering, it 
does not take long to mount w 

(See Meyer's Konversations-Lewt- 


kon.) i 
8 For an interesting record 


7 The Reusses are perhaps the 
smallest of German principalities. 
Curiously enough, since the year 
1143 it has been the custom to call 
every son born in either of the two 
main existing dynasties by the name 


of Henry. In the elder line the : lobes i: 
Henrys count up to 100, and then _ these genealogies and details seo. 


begin again at 1; in the younger Schulze, Recht der Hrstg. pp. 251- 


line they begin again at 1 at the 309. 
beginning of every century. Asnot 


“ye 





nt rulers was an 


Iti 


ation of the possibilities of war. And 


when doctrines of political economy were unknown, and 
_ it was believed that the trade of any country could only 
be prosperous in proportion as it could spite and hinder 
that of its neighbour, the creation of every new State 
was the erection of a new barrier against prosperity, 
ven at the present day this feeling is not altogether 
extinct. The princes, in fact, had obtained « home 
rule’; the event proved that it was the curse of Ger- 
many; and it was the political destruction of the Ger- 


man nation for centuries.” 


The quarrels early broke out upon the question, 
whose was the right to elect the emperors? The privi- 
lege was a badge of power, enjoyed by those Electors 


® The superabundant number of 
universities in Germany (at the 
present day there are still twenty- 
one) is a result of this age, for natu- 
rally every State that was powerful 
enough insisted upon having its own 
centre of education. Again, the 
awful confusion, even now, as to 
the precise acreage to be understood 
by the word + morgen,’ is a conse- 
_ quence of this splitting-up folly. 
In Prussia 1:58 morgen go to an 
‘English acre; in Saxony 1:46 
—Mmorgen=1 acre; in Hanover the 
figure is 154; in Baden 1-12; in 


petty spite that might arise 
between two States is well illustrated 
an incident which ocenrred so 
‘comparatively lately as forty or fifty 
S ago. A passive enmity at 

at time existed between Nassau 

id Rhenish Hesse, and they lost 
Pportunity to spite one another, 
town of Biebrich is in Nassau, 
‘Mayence) isin Rhen- 


ish Hesse. A steam-boat traffic was 
started up the Rhine, for commer- 
cial and general purposes, between 
Cologne and Mainz, and the 
steam-boat company proposed to 
land on the way at Biebrich. The 
Hessians of Mainz, however, could 
not endure that the Nassauites 
of Biebrich should by any possible 
means benefit—perhaps at the ex- 


pense of Mainz—by such a naviga-* 


tion; and they proceeded to drop 
heavy stones into the Rhine, oppo- 
site Biebrich, to make a kind of 
impassable dam. ‘The Nassauites, 
80 soon as they found this out, 
naturally resented it in the highest 
degree, and appealed to the German 
Confederation for redress, ‘The 
German Confederation entirely 
sympathised, and condemned the 
Hessiansto the humiliating sentence 
of having to drag out all the stones, 
which they had so laboriously 
dropped in, Tt is almost ineredible 
that two governments should have 
indulged in such childish squab 


whose local omnipotence history has reco 
when it came to be a question of dividing their 
it was perfectly clear that the electoral vote could ni 
be divided also. It would have been impossible 
allow every electoral family to multiply its vote t 
pleasure, and so elect its own nominee; and therefore — 
a bone of contention at once arose between the co- 
heirs as to who was to be the possessor of the prized ; 
privilege. The Emperor Charles IY. set about dealing 
with this difficulty by the issue of the Golden Bull’ in — 
1356; for these quarrels not only disturbed the peace 
of the individual States, but seriously endangered the 
peace of the Empire. He reduced the number of 
Jlectors to seven, and he restricted the privilege to the 
Archbishops of Mainz, Cologne, and Tréves, the King 
of Bohemia, the Elector Palatine, the Duke of Saxony, 
and the Margrave of Brandenburg. What was ee 
cially important, the indivisibility of the electoral lan 3 

ras also decreed.? 
* a the Emperor's choice of electors was not — 
vether devoid of the dictates of self-interest is a . 
Peiter which need concern us here. tt is of greater 

a t lecree of indivisibility for 
consequence to note that the dee : fe 
the electoral lands acted as a note of Wiese ; 
awoke some of the princes to the madness of fois - 
division, and that in certain non-electoral 
visibility was reintroduced.’ Indeed, eve kek 
Golden Bull, it had reappeared in one or two 
families through the medium of family compacts. 

ivisi too deep to 

the division system had grown “ 

1 So called from the golden seal 

cree. 

ule seal on 
visibility and individual succession, 
decreed by the Golden Bull for 





ermine, And the introduction 


ions by fathers, or contracts. 


among brothers, for non-division, were sometimes flat] 
disregarded.* A change could only be hoped for ora, 
gra- 


dually. 


Gradually, too, artificially or naturally, it came) 
At first sometimes the two eldest sons were left the 
inheritance to the exclusion of the others, as a tentative 
experiment. Sometimes it was attempted to maintain 
a common inheritance together between the sons and 
cousins, undivided ; but this was a heavy fetter upon 
every individual, and hopeless dissensions rendered this 
plan a dismal failure. Another practice, which directly 
paved the way for primogeniture, was to leave the 
eldest son to direct matters in the name of his brothers 
o ed younger sons were sent into the Boras 
a ae asure method of disposing 
“ei erent to say 80. What could 

opportune for the introduction of primogeniture 


into the princely families than the existence of a Church 


wher ibacy : 
e celibacy was enforced, and proof of ancestry was 
4 certain road to high promotion ? 


: A younger brother 
im the Church could have no legitimat 4 
5 


mate descendants ; 


and, if he was reasonably lucky, he had actually the 


bs te. of excelling the grandeur of his elder brother 
y ning a bishop’s crozier, or even an elector’s 
pd of primogeniture was 
eae aA marriage of Poutger sons. This 
eet of driving Vola eo and had the 
cis Gs ae 5 a rders. Hither they were 
ss the a oe or else they were not to 
es na me an heiress (‘ sich auf ein Land 
ei ee 8 provided for themselves without 


* Schulze, Recht der Hi . 
7K. 820.981, rstgeburt, 331-2. 


den on an elder brother. Their only other 


alternative, to which they also resorted sor 
to contract 2 morganatic marriage. 
It is not surprising, perhaps, after so long a re 
of the system of partibility, that the reintroducti 
of primogeniture once more encountered considerab: 
opposition. Some princes could not or would not see — 
the chasm into which they were sliding, or preferred to 
subordinate family regards to the welfare of a united 
State. Younger children, also, grew ill-disposed towards 
their elder brothers; too weak or fond parents could 
not bring themselves to deprive their younger children 
and even the elder brothers themselves had doubts about 
the justice of primogeniture. Tender mothers, says the 
German authority,’ could not bear that their younger” 
sons should not be dukes like their elder brothers, and 
the hatred of a royal step-mother in Reuss for an elder 
step-son who had ousted her children was s0 boundless, 
that she indignantly brought a law-suit against him for 
the recovery of the princely lands.’ Even arguments: . 
from religion were called in to assist. It was pointed 
out that in Romans vill. 17 it is written, ‘And if [ 
are] children, then [are we] heirs,’ and it was contende 
that the inference to be adapted to the occasion W 
plain. Besides, it was said, primogeniture entice 
younger Protestant children to sell their religion | 
hats in the Réman Catholic Chureh 


obtain cardinals’ i 
and one or two pretty clear instances of the kind w 


adduced.* ‘The opposition to primogeniture even 
dulged itself in poetry.” 


Schulze, Recht der Erstgeburt, 
336. 


* This was as late as 1068. 
Bat. Tb, 837. 


® Périsse avec ses loix la dure politique, 
Qui, sur le fréle espoir d'un honneur chimérique, 


Dépouille les cadets en fayeur dun aa eat 8? 


Souvent peu digne encor’ de ceux dont 





a 


ey 


rimogeniture began to rise to its culminating point 
among the princely families during the Thirty Years’ 
War (1618-48).' Afterwards appeared the splendour 
of Louis XIV.; and, like an advertisement which jg 
_-opportunely inserted just as wares are beginning to be 
talked about, vastly enhances their prospects of success, 


so the Court of the French monarch displayed exactly 


a 


at the right moment the external radiancy to which a 
‘system of primogeniture would conduce. ‘L’Etat, c'est 
moi,’ said Louis XIV.; and all the German princelets 


_ promptly fancied themselves also to be the personifica- 


tion of their States, and built their Versailles. They 
introduced the rule of primogeniture to further the 
splendour of their house, and the smaller nobles pro- 
ceeded to imitate them, as will be explained directly, by 
introducing a system of trust-entails (jideicommissa), 
The tide had turned. It was felt that the idea of public 
safety was wrapped up in the consolidating idea of 
primogeniture. It was recognised that the lands would 
not stand further subdivision. Religion was now in- 
voked in the opposite sense to what it had been pre- 
viously, and references were made to the recommenda- 
tions of primogeniture in the Pentateuch!? The only 
doubt seemed to be about legal precedents. The princes 
were the patrons of the lawyers, who were therefore 
ound to support primogeniture and deery the Roman 
stitutions to which they had been brought up. It 
s a hard task; but it will be an evil day for the 
mublic when the ingenuity of lawyers is unable to sup- 
the oil for working the machine of State laws; and 
Ingenuity of seventeenth century lawyers was not 
equal to that of the present day. In their extremity 


.* Schulze, Recht der Erstgeburt, 346-358. 
* Compare ante, pp. 10, 11. 


some well-read gentleman unearthed the we 

Andreas Tiraquellus, a French politician, who had 

lished an extensive treatise on the subject a hundr 
years before, in 1559. This learned enthusiast had set 
himself to prove the existence of more or less mature 
primogeniture among the ancient Egyptians and Moab 
ites, the Persian chieftains, Greeks, Athenians ; also its 
recognition in Africa, Tunis, Fez; even among the ; 
Romans, and the Incas of Peru! World-wide expe- 
riences! what more convincing examples could be re- 
quired? Why, says this treatise in reply, look to the — 
animal world! for the author had acutely observed that 
the mothers of elephants, swine, and dogs, endeavour to 
suckle their first-born first. Of course, in the face of 
such a mine of research as this, such solid precedents 
as the 118th Novel of Justinian could have no bearing 
upon the case of German principalities.* 

Slowly, then, primogeniture had obtained the acqui- 
escence of younger children, and the confirmation 
of the emperors. The custom of charging the in- 
come of the eldest son of a prince with the payment — 
of a quota (‘appanage’) for the younger children only : 
grew up at the beginning of this century.* Undiluted 
primogeniture in the modern sense, granting an 
exclusive prerogative to the eldest line, was only 
cradually introduced in the more recent family com- 
pacts,® and it may roughly be laid down that its un 
versal applicability in all the German princely houses, 
now acknowledged, is an outgrowth of the last thre 


® Schulze, Recht der Erstg. 356.  Miaskowski, Das Erbrecht, ii, 
4 Tb. 879. A compulsory appa- or the French equivalent see 


ij te. : 
nage now generally only exists for 92, note 6, an ore 
the estates of the great nobles. : Schulze, Recht der Eraig., 





An seat link in the histor ical aki are the ‘Stan 

giiter, or hereditary estates, of the nobility of the mid 
dle ages descending to a single heir, and usually to the 
eldest son. ‘The use of the name is rather elastic: }yt 

; it applies to certain estates which were not feudal, but 
“may be said to have rested on the way to feudalism, 
Bs: On the other hand, these estates may be looked upon 
s having sprung from the geschlossene Giiter, men- 
tioned on a former page.* In the middle ages they 
flourished in certain special provinces. Their particular 
characteristic was that they traced their source and rule 
‘of descent to custom.? They must also have been 
inherited by a possessor from his forefathers, any land 
that the possessor bought himself was not part of the 


Stammgut; and they could not descend to daughters, 
- sons only might inherit! They were, besides, not 
' absolutely inalienable, but the consent of parties 


interested was required for their sale. Till com- 
_ paratively recent times, Stammgiiter were maintained 
among the higher nobility by family customs and com- 


® Schulze, Recht der Erstgeburt, ' Zimmerle, ib. 265. This was a 

a og 400-451. consequence of the influence of feu- 
Bs 7 Modern private property of  dalism. By the old local laws the 

_ German princes must be separately male sex was preferred to the female, 
settled, or devised, if intended to but, failing sons, daughters were 
“go with the Crown. Otherwise the not excluded. See also Schulze, 
ordinary intestate law of the State 199. The exclusion of women was 
applies. For details astotwokinds a result of the requirements of feu- 
of private property (Schatullgutand dalism. One instance only of the 


ausfideicommiss), see Schulze, ib. right of transmission of a fief to a 


as 9-871, woman seems to be recorded, when, — 
* P.114. With Stammgiiter may in 1201, the privilege was granted 
be closely compared the Danish as an exceptional favour in reward 
Stamhuse (see p. 165, inf.). for pre-eminent services. Dr. W- 
tg Zimmerle, Stammguts-system, Robertson, Works, iii, 205. 


pacts, and. ache the lower no ili 
and local ordinances ;? but they have practically ceased 


to be spoken of at the present day,? and have been 


= 


Lewis's Das Recht des Familien- 


q J merged in an institution which has eclipsed them. Ti 


is the system of /ideicommissa, or, roughly translated, 
trust-entails.4 

The difference between Stammgiiter and fideicom - 
missa is that while the descent of the former was _ 
mainly regulated by ancient custom, the descent of the 
latter is mainly governed by special private wish. 
According to the whim of the founder, property sub- 
ject to a jideicommissum might descend as a majorat in 
a line of eldest sons; or as a minorat in a line of 
youngest sons; or as a seniorat, or as a juniorat, 
continually to the eldest or youngest surviving mem- 
bers of a family: but as a matter of fact property 
nearly always was settled to descend in the order of 
primogeniture.® The career, so to speak, of German 
Jideicommissa was quite distinct from that of feudalism. 
Doubtless they find their prototype in their somewhat 


* Zimmerle, Stammguts-system, leges, such as a right to sit in the 
275. Widows, daughters, and sons Landtag of the State in which they 
not provided for, received some are situated. For, though they 
form of competence. Miaskowski, usually descend by primogeniture, — 
Erbrecht, ii. 6. it is not essential to theirexistence; 

* Tn Baden the old name Stamm- and they only follow its course of ; 
gut is still preserved to denote the descent when a jideicommissum to — 
Jideicommissum described in the that effect has been created. es 
next paragraph, and in Brunswick, ’ Miaskowski, Erbrecht, ii, 28. 
fideicommissa are called Famitien- A seniorat of landed property; 
stammgiiter. Miaskowski, Brbrecht, however, is expressly forbidden in 
ii, 20, Prussia. Prussian Allgemeines 

The standard work on German  Landrecht, ii, 4, ss. 140-142. 


_fideicommissa is Dr. William A German majorat differs from 9 
French majorat in that the latter — 


was always accompanied by a title. 


Pideicommisses (Berlin, 1868). 
ses (Berlin, ) Ante, p- 108, note 3. This al 


‘ Thave purposely omitted men- 
tioning Rittergiiter, knights’ estates 


carrying with them certain privi- 





though yet somewhat different, namesakes jn 
Roman law. Possibly, also, they are not very remotely 
connected with the early family-associations (Gan- 
erbschaften), where a number of families held property 
in common, under a common administration or trust, 
and distributed the year’s revenues among one another.® 
But they were not, at any rate, invented in their modern 
form till the sixteenth century, when the lesser nobility 
bethought themselves of this means of emulating and 
reflecting the family resplendence of the princes. The 
invention was not so much derived from Roman law, 
as the product of early German law engrafted upon 
Roman law, and it considerably puzzled lawyers how to 
fit it into their legal framework. A similar process of 
development took place in France, Italy, and Spain;? 
and from Spain Germany adopted several hints as to 
the form of jideicommissa in the seventeenth century. 
Tt has been explained that, with one or two very 
limited exceptions, jideicommissa (or substitutions) in 
France were entirely abolished by the Code Napoléon.* 
This had a very widespread effect upon Napoleonic 
Germany. Owing to the minute splitting-up of the 
country into principalities, of which every one was too 
weak to defend itself, Napoleon was able to reduce 
Germany to the lowest state of degradation which it 
has unfortunately been its lot to be condemned to see. 
He was immediate ruler of a considerable portion of it ; 
he was superior lord of the whole of the Rhine Con- 
federation, which was his creation ; and Prussia was 80 
‘ar tributary that it was obliged to furnish him with a 
"See Meyer's Konversations- stitution of French law, but the 


aan terms must not be considered as 
__* Miaskowski, Hrbrecht, ii, 8. interchangeable. 


an 


The German Fideicommiss may ® P.95 and p. 95, note 5, ante. 
considered parallel to the sub- ; 


by: 


military contingent, if he gave an intimation 

effect. As was natural, three or four years after 
promulgation of the Code Napoléon in France, it began — 
to be proclaimed in various States of Germany, and with _ 
it the edifice of fideicommissa temporarily fell to the — 
ground. The Code was introduced into Westphalia in 
1807, into Wtirtemberg and Bavaria in 1808, into 
Baden in 1809, into the Grand Duchy of Frankfort-on- 
the-Main (which appeared and vanished like a comet) 
in 1810, and into the Hanseatic towns in 1811, besides 
other districts.® But its existence intact was short- 
lived. With the ebb-tide of French domination jidei- 
commissa reappeared above the flood. The first sign 
of them was visible in the Bundesacte of the German 
Confederation in 1815, when certain nobles . were 
granted the privilege of reviving them; and in a very 
few years they were reinstated in Bavaria, Wiirtemberg, 
Westphalia, and other States. Once again, in that year 
of European disturbance, 1848, when the spirit of dis- 
quietude was roaming through almost every country, 
did a decree of the National Assembly at Frankfort 
give an impulse to their abolition, which was followed 
by many States; but so soon as the political barometer 
again rose, they were once more specifically reintroduced, 
nearly universally, and only in Oldenburg have they 


° Miaskowski, Erbrecht, ii. 10, berg, begun in 1807, had for its 
11. Asmall exception to the gene- general object the ereation of abso- 
ral abolition of fideicommissa was lute ownership in land among all 
made in Baden, in favour of persons classes, 80 far as possible. With 
of the rank of Herren or Ritter. respect to fideicommissa, it there- 
Badisches Landrecht, Satz 577, ca- fore naturally extended the tenant- 

BOY for-life’s powers of mortgage and 

In Prussia, whore the Code sale; and it also provided for the 


Napoléon was not introduced, the revocation of fideicommissa by 


famous legislation under the aus- special family agreement. Mias- 
Pices of Stein, Schdn, and Harden- kowski, Erbrecht, ii, 18, 14 : 





niart 


ed definitively set aside.! ‘The province of Ger. 


many where this German form of entail is at present 
non-existent is Alsace-Lorraine, which has not yet 
reaped the full consequences of its German annexation? 

It is, perhaps, also interesting very briefly indeed 

to trace the growth of these entails in Austria. The 
fideicommissum founded in the family of Count Thun 
dates back to the sixteenth century, as also do those 
in the families of Freiherr von Herberstein and Freiherr 
von Mallowetz. In Prince Liechtenstein’s family the 
fideicommissa are dated 1602 and 1604, and for about a 
century and a half others follow in other families at 
measurable intervals. The current flowed somewhat 
against their irrevocable stringency in the reign of Maria 
Theresa, and her son Joseph II. even entertained the idea 
of abolishing them, but in this, as in his other plausible 
designs, he lived to see his good intentions ship- 
wrecked.’ A French decree temporarily abolished 
Jideicommissa in Dalmatia and the coast provinces 
while they were under Napoleon’s régime, but sub- 
sequently they have slowly increased throughout the 
Empire. 

It is quite beyond the scope of this sketch to trace 
the bearings of German j/ideicommissa in detail, to say 
nothing of the inevitable stiffness of the subject, and I 
have only mentioned them because the histories of entails 
and settlements and of primogeniture have often more 
or less inseparably advanced hand in hand. Suflice it 


ie Miaskowski, Hrbrecht, ii. 14, waren, der aber allo seine Entwiirfe 
scheitern sah.’ (Here lies a a 
i ae ; whose intentions were spotless, but 
& ee 16. The epitaph which who saw all his projects wrecked.) 
it Is said that he proposed for him- Quoted in Meyer's Konversations- 
ly true: ‘Hier liegt Lexikon. i 
dessen Absichten rein 


* Tb. ii, 12, 


to say, very generally, that, like En 
German fideicommissa usually consist of 
times of money, and that under some State 12 
may consist of houses, libraries, picture galleries 
jewels ;‘ but, unlike English settlements, once ma 
they are (or till recently were) perpetual, and gave mn 
option of breaking them off at the time that they might 
have been resettled for a new generation. . Originally, 
therefore, it was quite impossible to sell a settled estate. 
Now, however, the tendency of modern legislation is to 
enable the unanimous consent of a full family meeting — 
to effect a sale or mortgage of the estate, or to break — 
off the ‘entail.’® In many States, in order to prevent 
the abnormal growth of these sideicommissa, the consent” 
of the ruling sovereign or a legal sanction must be ob-— 
tained for their creation,’ and it is not always very 
readily given. Sometimes a minimum amount of pro- 
perty has been specified, for less than which the creatiot 
of a sideicommissum has been forbidden.’ In Bayar 
no one had the right to create it except persons of the | 
rank of nobility (Adel);* and what is specially of 
interest for the present purpose, in Bavaria, Hanover, — 
and Brunswick, it is an absolutely essential condition of ; 
the creation of a fideicommissum that it should embody 
the principle of primogeniture.” 


“Mi i ii, Q1- chiefly drawn from Dr, von 
ba Miaskowski, Hrbrecht, ii oN ee 

Pelpial, who has a right of disposal 0 

6 Tb. 25. property is able to create 


7 Tb, 23, 

8 7b. 21. 

® Miaskowski, Hrbrecht, ii. 28. 
The following is a very condensed 


summary of some of the more 


technical details relating to German 
fideicommissa, The facts are 


commissum, and 
fayour of his own 
one else, and usually 





curious experiment has been made within recent 
years to introduce these jideicommissa among peasant 


 bidden it. In Bayaria, however, 
the power to create a fideicommis- 
swm lies only in families of the 
rank of Adel. The document of 
creation must generally be passed 
through a law court, and must 
generally, except in Wiirtemberg 
and Hesse-Darmstadt, receive the 
consent of the sovereign or govern- 
ment. In Prussia the King’s con- 
sent is required where the property 
to be settled has a net revenue of 
80,000 marks (about 1,480/.); if 
the revenue is between 380,000 
marks and 7,500 marks (8701), 
the consent of a law court is suf- 
ficient; if the net revenue of land 
is below 7,500 marks, or the net 
revenue of capital is below 30,000 
marks, the property cannot be sub- 
jected toa fideicommissum at all. 
Other minimum limits are specified 
in many other States. In Austria 
an Imperial law is needed for the 
creation of every fideicommissum. 
The property subject to a fideicom- 
missum may be movable or im- 
movable, but it must usually be a 
thing producing a revenue. How- 
ever, a library, pictures, jewels, &e. 
may generally be settled, though, as 
they do not produce a revenue, the 
laws of some States require that 
they should be tacked on to the tail 
of other settled property that does. 
In Prussia and Bavaria only land 
and money-capital can be subject 
to a fideicommissum, not a house, 
even though it produces a revenue. 
“The newer laws have rather pro- 
ceeded on the assumption that 
ettled property essentially belongs 
one sense to the whole of the 
ly, and that it cannot, there- 


oayrs 


fore, be tied up by the founder of 
the settlement for ever. Accord. 
ingly, a unanimous meeting of all 
members of the family having a 
claim (Anwéirter), or their repre- 
sentatives, can now (often with the 
sanction of a law court or the 
Government) do almost anything 
with a fideicommissum. They can 
abolish the fidetcommissum, or sell 
or mortgage the estate. (The 
differences between this family 
meeting and a conseil de famille 
in France seem to be that in Ger- 
many every member of the family, 
even children, must be represented 
—by guardians or otherwise; and 
that the resolutions of the meeting 
must be unanimous.) The first 
leading law of this kind in Prussia 
—relaxing the strict nature of the 
entail—was passed in 1840. In 
Saxony, it appears, such a cutting- 
off of the ‘entail’ cannot take place 
till the estate is in the hands of the 
third generation from the founder 
of the settlement, the founder him- 
self not being reckoned ; in Austria, 
the ‘entail’ can only be cut off 
when there are no further living 
claimants, ie. when the Anwérter 
have no descendants. The ‘ tenant- 
for-life’ of a settled estate is its 
administrator, and enjoys its fruits, 
but he must not commit waste 
(verschlechtern). The Anwdrter 
have often the right of watching 
and checking him, to see that no 
waste, &e. is committed; and they 
are often interested to the extent of 
receiving portions charged out of 
the estate (appanage, cf. p.127, ante), 
but this is not a necessity. The 
extinction of a fideicommissum may 


properties, and the entailed farms thus 


Erbgiiter.' It was one of the several experim 
which was tried in the fifties, to provide a bam 
against a recurrence of the disturbances of ’48. There 
is an originality about the proposal which deserves sue 
cess, but the success with which it has met rather su 


vests that the proper epithet for it is fantastic. In 
gest 


take place, apart from the more out of 1,637,963). fi (Conrad, Die 
recently introduced method, by  ideik. in den déstlichen Prov. 
consent of all the claimants, in any Preussens, p- 291.) In these same 
one of the following ways. It may provinces the total number of all 
be revoked by the founder, so long entailed properties, large and small, 
as no third person has profited was in 1888 548, of which er 
under it. It may lapse owing to acreage 1s forest land; and _ 
the extinction of the family, or the total number of bere, 
owing to the disappearance of the had been created ponent re 
property subject to it (e.g. money 1888. Cu . hier. J 
invested in securities). It may wnd Agrarpolitik, i pie. Ss 
lapse because the property ee pie, te berries Ee 
it has so much deteriorated that vince 
ae is less than the minimum less, who owns Ae 
required by law to constitute a hectares, or he ee poe 
fideicommissum. Or it may lapse Conrad, loc. me ah Se ae 
because the founder has made no given by fro pec: te 
further provision for its continu- book is ys Fees . 
ance, in which ease it belongs Talat re prs 
absolutely to the last ‘ tenant-for- und eas 4 see wei 
life. On occasions where all Xvi. p. 162, iS hs heskeael 
jideicommissa lave been sum- aggregate Lees Do, eee ; 
marily abolished by law, such as * oF about 125, he age 
occurred in Oldenburg in 1849, and In joo = 
in Brunswick for the short interval ownern tt) = Mites 
between 1850 and 1858, special enberg, owns 2(1y 


y 440,000 acres. — ( 
provisions have been made for the praen ee ke. p» 168, but @ 


ee eticn of living ‘ tenants-1n- pester even 6 mt ais 
” The following additional facts tinguish a Dnt e 2 
may be of general interest. Half property 4 
the land in the seven eastern pro- 
vinces of Prussia in the possession 
of landlords who have aggregate 
estates of more than 5,000 hectares 
(12,850 acres) is permanently en- 
tailed (819,808 hectares are entailed 





the first State which led the way, in 1855, only 


ur Erhgiiter were erected between 1855 and 1872, and 
_ of these two were large estates which it had been impos- 
sible to entail previously under Bavarian law because 
their owners did not enjoy a rank of nobility. In Hegse- 
Darmstadt, which in 1858 imitated the Bavarian model, 
not a single use of the proffered device has been made 
at all? The only other State which has tentatively 
strayed near the dreamland neighbourhood of this ap- 
parently unpopular ground is Mecklenburg-Schwerin, 
where in 1869 the pessessor of an Erbpachthof (ana- 
logous to copyhold) was enabled to forbid hissuccessors 
to sell the farm for one or more generations.” Settled 
estates do not seem to provoke an enthusiastic welcome 
among the German peasantry! whether owing to con- 
trary habit or otherwise. 

The subject must now wind away to somewhat 
novel surroundings, quite distinct from entails. Tt is 
probably already well known that in Germany, ifaman 
dies intestate, the ordinary law is that the whole of his 
property (land or otherwise) shall be equally divided 
among his widow and children; and if he makes a will, 

he is obliged to leave every child a fixed fraction of 
what the child would have received had he, the tes- 
_ tator, died intestate (Pflichttheil)! The Pylichtthel of 


* Miaskowski, Erbrecht, ii. 115. 


The mode of descent in these cases 
individual succession to a single 
ir, but not necessarily to the eld- 

t son. If the life-possessor has 
descendants, he must nominate one 
them ; failing descendants, the 
class of heirs is his brothers 
‘Sisters and their descendants, 
whom he must nominate ; and 
through other specified classes, 


If he does not nominate at all, the 
class of heirs to whom the inherit- 
ance falls choose out a single heir 
from among themselves, Jb. 109. 
The life-possessor of an Erbgut can 
only sell or mortgage it with the 
consent of the family. Ib. 104-5. 

* Tb. ii. 94. I have been unable 
to ascertain what use has been made 
of this law. 

* PHlichttheile are calculated upon 


Germany closely resembles the [égitime of ¥ 

it has been felt in recent years that not only 

system of Pjlichttheile be unnecessarily rigid, b ‘ 

the subdivision of land into diminutive plots may 
some districts be growing undeniably too great. @ 


has been made in many States both (1) to introduce 

some extent the absolutely unrestricted disposition of 
property by will, which has been held to be such a car- 
dinal principle in England, and also (2) to give the option 
of a diluted form of primogeniture—if the expression 
can be forgiven—which may afford some remedy against 
perpetual ‘morcellement. The technical name of this 
antidote is Anerbenrecht, and it is deserving of closer 


inquiry. 


Shortly, the laws establishing Anerbenrecht 


enact that the peasant or other properties shall descend — 
to a single child or heir (Anerbe), whose own total 
share shall-exceed those of each of his (brothers and — 


sisters or) co-heirs. 


The excess in the Anerbe's share is 


usually ascertained by assuming, when the co-heirs’ ; 
shares are to be calculated, that the value of the 


two systems: either, as in Austria, 
they are always a fixed fraction 
(in Austria itself, half) of what the 
child or heir would have received 
on intestacy ; or, as in most other 
States, they vary in their proportion 
according to the number of co-heirs. 
Thus in Wiirtemberg and Hanover, 
which follow Roman law, if there are 
one to four children, the Pflichtthetl 
of each is one-third of his or her 
intestate portion; if there are five or 
More children, the P/lichttheil of 
each is half of his or her intestate 
portion. 

Tn Prussia one or two children 


_ ate each entitled to one-third of his 


or her intestate portion: three or 
four children each to half of his 
or her intestate portion: five or 
more children each abe of | 
is or her intestate on, 
‘ In Prance (légitime) one child is. 
entitled tohalf the parent’s;property: 
two children are each entitled 


two-thirds of his or her intestate 


portion: threeor more children 
each entitled to three-fo' 
his or her intestate portion. 
te 2, ante) 
er Germany there re 
grounds (crimes, want 
which 





i 
¥ 


tire inheritance is lower than its actual 


value. An illustration will explain. Suppose an inheri- 
tance, worth 20,000 marks, to be divided among three 
children. ‘Then, for the purpose of calculatine the 
children’s shares, the inheritance will be assumed 0 be 
perhaps worth only 15,000 marks, instead of 20,000; 
so that the calculation makes each child’s share OHH 
§,000 (15,0003) only. Accordingly, two of the chil. 
dren will receive shares of 5,000 marks each, and the 
Anerbe will not only receive this 5,000 share, but also 
the difference between the actual and assumed values of 
the inheritance (20,000-15,000), or, in this instance 
5,000 more. A simpler method is adopted in States, 
where no special allowance favourable to the Anerbe is 
made, at the time that the shares are calculated. Tn 
these States the inheritance is taken at its actual value ; 
and then a special sum (‘ Voraus, ‘ kindlicher Anschlag,’ 
*Priicipuum ’), a fixed fraction of the value of the 
inheritance, is paid over to the Anerbe instead.© Tn 
many States the application of these laws is decreed to 
be optional (see end of next paragraph). 

Tlistory has sometimes shown that when a remedy 
Is required it is spontaneously developed as an offshoot 
from some half-forgotten stem. In Germany itself the 


Ae Oe 
Seal o standard for various districts of Oldenburg varies 
Praise (Z, State was its market- from 15 to 40 per cent. of the net 
ue (Verkehrswerth); thepresent valuation of the esiate. Miaskow- 
“hae of valuation, however, is ski, Brbrecht, ii. 442. In Baden 
‘com ee) on the returns of Hofgiiter, where a form of Aner- 
Pee Ruch Re, ce (Ertragswerth). benrecht exists, the hindlicher 
i 4 andes Agrarwesen und Anschlag is one-tenth, or in moun- 
mA Rha cage Miaskowski, tain districts one-eighth, of the 
recht ae a The Aner ben- current value of the estate. The 
ed on th pete lag sometimes parents, however, may raise it to 

on the government valuation one-fourth, if they think fit. 


Purposes of revenue, Vogelmann, Geschloss. Hofgiiter 


des badisch. Schwarzwaldes, p. 19: 


present federated Empire may be said to b 


from the ill-assorted confederation of States 
struggled on at a tension for more than half this ce 
tury; with us in England, in a different sphere, the 
present system of Cabinet Councils was developed, 
when needed, out of the private committees of the 
Privy Council under the Stuarts; and who knows bu 
that the half-buried prerogative of life-peerages may 
not yet be resuscitated to strengthen the power of a 
Second Chamber? In the narrower world of peasant 
properties, in Germany, something of the same evolu- 
tion has taken place in the development of Anerbenrecht. 
The modern remedy traces its origin to another form of 
Anerbenrecht, which existed among the villein tenants of 
the Middle Ages, and was then a recognised manorial law. 
In the sixteenth century this form began to be extended 
by the princes and ruling lords to their free tenants— 
from no disinterested motive; for the tenants’ estates 
had become so split up by division, that their requisite 
contributions to the princes were not always fortheom- 
ing.’ The princes at this period decided who was to 
be the single heir (Anerbe); but this old Anerbenrecht 
was pretty nearly obsolete at the beginning of the nine- 
teenth century, and it has at any rate been left to the 
last thirty years to remould and restamp it, and reissue — 
it in a new form, to meet changing theories and condi- 
tions. The new form differs in several respects from 
the old. It is more elastic. Formerly the estate could ; 
only descend to one heir; it might not be divided 
among several:* now it is otherwise. Formerly the 


other heirs received usually very small shares or nom : 
: a 
* Buehenberger, Agrarwesenund —* Buchenbergery ab, 4045 bese” 
rarpolitik, i. 478; Miaskowski, _kowski, tb. 18%, Be 
cht, ii, 135. a re 





provided for by 
Bi emen were 
in favour of the Anerbe; now creditors must es. 
in full. Formerly the Anerbe could not sell the 
estate, unless he sold the whole; now he may sell a 
part—indivisibility is not necessarily bound up with 
Anerbenrecht. The new form has been introduced 
‘into Austria for middle-sized estates ( Besitzungen 
mitilerer Grésse, the size to be defined by the local 
_Tandtag), and it is also being tried in Prussian pro- 
vinces, including Hanover, Brandenburg, Westphalia, 
Silesia; and in Oldenburg, Brunswick, Schaumbure- 
Lippe, and Bremen.' Two plans, however, are being fol- 
lowed. Hither, as in Austria, Brunswick. and Schagam 
burg-Lippe, the Anerbenrecht law comes into opera- 
tion of itself so soon as a proprietor dies intestate; or, 
as in Prussia, it only comes into operation when the 
estate has been expressly entered (at the option of the 
proprietor) on an official roll, kept in a registry for the 
purpose.” It is noticeable that the popularity of these 
Fegisters, where they are in use, does not seem to be 
remarkable except in Hanover and Oldenburg; and in 


a See Handwiirterbuch — der 
Staatswissenschaften, art. ‘Aner. 
benrecht.’ 


we 


properties of a lesser size may not 
ri made subject to it. In Hanover 
‘ the new form of Anerbenrecht may 
ee, rere und be introduced upon estates where 
Be recvidiartion, vb 0. Meitzen, the old form existed. Miaskowski, 
a ec A a Babbabarg 8 Erbrecht, ii. 382. In Bremen the 
Fala ces 2 “ a ii. 192-196. estate must be at least 5 hectares 
ie sie enrecht ap- (134 acres) in size. Ib. 886, In 
i eae we should call Westphalia and Brandenburg it 
Pacts iP te i eae, must be rated at a clear yearly 
pee ére is con- revenue of at least 75 marks (3l. 
variety as to the size of 14s.). Ib. 388. Ritiergiiter (see 


ie which may be made subject p. 129, note 4, ante) may also 


th 5 
he eh Ang benrecht, generally be subjected to Anerben- 
aad , he minimum size ‘recht. Buchenberger, ib. 490. 
xed by law, so that * Buchenberger, ib. 488. 


of Anerdenreckt has there always been the enstom/ 
How far this rather complicated bat well-gs 

device of Anersenrecht is a diluted form of prime 

ture has not yet been made clear, Th most Statet 
proprietor is allowed to nominate, either during WM 
lifetime or by will, which one from among the next Class 

of heirs he desires to succeed him.’ But if he does not 
do this—and T believe cases of intestacy without nomi. 
nation are very common indeed in many Anenbenneht 
properties—he has, of course, left the law to decide for 
him; and it must be borne in mind that he has gene-~ 
rally done this with his eyes far more open than perhaps 
are those of the average English peasant proprietor | 
who dies intestate. In these circumstances the law of 
Anerbenrecht. of most States decides in favour of prime- 
geniture. ‘This at least is the case in Hanover, Bremen, 
Schaumbure-Lippe, Brunswick, Lanenbure, Branden- 
burg, Silesia, Schleswig-Holstein, and many districts of 
Westphalia and Oldenburg ; but in the two latter, iti 
remarkable and interesting to notice, the old custom 
of various parts, that the youngest son should be the 
Anerbe, has been tenaciously and jealously adhered to ; 
and in Bavarian Anerbenrecht, borough-English is the 
rule for sons, and primogeniture for daughters. 
Minorat, or borough-English, to give it its Eng 

In the older form of Anerbenre 

there was no question of its option 

application by & deliberate act 


the villein or ‘peasant y 
Miaskowski, Erbrecht, ti. 46 


® The statistics are quite asto- 
nishing. Up to the end of 1891, 
68,158 Landgiiter in Prussia had 
been entered on the Register, and 
out of these 65,672 were in Hanover. 
Thus only ‘2,486 were situated in 4 Buchenberger, Agrarwesen 
the other six eastern provinces of Agrarpolitik, 4,490. Hit, 
Prussian included in the returns. 8 Minskowski, Zrbree 192, 
Seo Handwirterbuch der Staats- 4285 Buchenberger, ‘ 
wissenschaften,art.‘Anerbenrecht.’ - 





y popular in portions of Germany. 
Its rather hackneyed advantages and disadvantages 
_ have been pretty often asserted or imagined, and are 
somewhat as follows. That an eldest son should sue- 
ceed, if there is to be but one heir, is the more natural, 
and is more in consonance with the position he fills in 
the family ;° but primogeniture is sometimes apt to 
foment, what borough-English is comparatively apt to 
avoid, an increase in the trammels of settlements, and 
a growing coolness between parents and the expectant 
heir. It is said, too, that as the age of the youngest at 
his parent’s death makes it less likely that he of all his 
brothers should have been able to provide for himself, 
it is fairer that he should have the certainty of an 
inheritance to look to; and it is maintained that the 
parents’ knowledge that the inheritance is to go to the 
youngest son will make them specially careful to make 
full provision for their elder children. Lastly, it is 
urged that borough-English is economical, because 
when a young man succeeds the number of successions 
(owing to deaths) is less frequent in the long run, and 
there is consequently less expense, inconvenience, and 
waste. Primogeniture, however, has of recent years on 
the whole decidedly triumphed in Anerbenrecht pro- 
_ perties, for there are ever two fairly solid objections to 


* Speaking of the eustom in 

_ Hofgiiter in Baden that the young: 
est son should succeed, Dr. K. Rau 
says: ‘Man kann nicht wohin, 
die in der bestehenden Minoratsein- 
Tichtung liegende Hirte zu bemer- 
n, wenn man den jiingsten 
der einer Familie in besserer 
ng und stolzer Haltung als 

n Herrn des Hauses schalten, 
seine iiltern Briider, denen es 


noch nicht gelungen ist, sich eine 
andere Unterkunft zu bereiten, 
jenem als Gehiilfen an die Hand 
gehen sieht, wobei freilich an die 
bekannte Erfahrung erinnert wer- 
den kann, dass in diesen Bauern- 
familien die Zahl der Kinder 
gewohnlich klein ist.’ Note in 
Vogelmann’s Geschloss. Hofgiiter 
des badisch. Schwarzwaldes, pp. 25, 
26. ? 


ee 


borough-English. In the first place, the yo 


wlien he succeeds is often a minor, a disadvanta 
which speaks for itself; and secondly, an unpleasan 
roving uncertainty hovers about the individuality o 
the heir, because a younger son than the youngest may 
always be born! , 28 
Opinions in Germany are not a little divided as to 
the respective expediency of Anerbenrecht and of Jidei- 
commissa. Present supporters of Anerbenrecht desire 
to substitute an optional or compulsory form of it 
instead of the present ordinary law of intestacy, which 
compels division among all the children, They believe 
this will keep small properties up to a reasonable size 
for cultivation; and they maintain, besides, that 
Anerbenrecht is superior to the German system of 
entails, because it procures all the advantages of tying 
up property for a single generation only, instead of 
tying it up, as the entails do, in absolute perpetuity. 
Opinions in Germany also differ a good deal as to 
whether small properties, or else properties of moderate 
size, are economically the more productive ; whether, 
in other words, a law of intestacy compelling subdivi- 
sion should be encouraged, or whether primogeniture 
or an analogous system of individual undivided succes= 
sion is the better aim to pursue. The variety of tenures 
in German States is and has been far too great to allow 
here of their detailed examination, but while the usual 
law has been in favour of forcible subdivision, many 
experiments in the direction of undies pnkere © 
have been tried, among which Mrhpdchte™ in patty 
1 Erbpiichte differ but little from or heir only, though not necessarily” 


he tenant 
ee i ‘ted to the eldest son. The 
copyholds. They are inherite ty 
tenancies, maintained undivided a fine to the landlord on 


owing to a limited right of disposi- lobed 3 = 
tion; and they descend to one son also  y 





nyiiter ® in very recent years, should 
examples already quoted, | 


ps be added to the 


is not now often met with. Most 
of them were abolished during the 
French domination, or in the first 
half of this century. In Prussia 
they were abolished in 1850, as a 
sequel to the legislation inaugurated 
earlier by Stein and Hardenberg— 
the landlord being compensated and 
the tenant becoming absolute owner. 
“See Handwérterbuch der Staats- 
wissenschaften (Jena, 1892), vol. 
iii. 

8 Rentengiiter are a novel experi- 
ment. They exist only in Prussia, 
and are a combination, in some 
respects, of the principles of the 
Trish Land Purchase Acts and the 
Allotments Acts. They were 
originally invented, in a law of 
April 26, 1886, for the provinces of 
Posen and West Prussia, on the 
plea that more allotments were re- 
quired for distribution among the 
peasants; but they have been ex- 
tensively carved out of the old and 
large Polish estates which exist in 
those provinces, and it is hinted 
that the new Jaw was at least 
partially enacted to curtail the 
influence of the Poles. The prin- 
ciple is that the State buys up these 
estatesto distribute them among the 
peasants whenever a desirable 


Opportunity offers; and that the 


State should be gradually repaid 
by instalments of rent. A Rentengut 
peasant (under the law of 1886) is 
considered an owner, but he must 
generally pay the State a perpetual 
yearly rent, for which he cannot 
compound, and by which he ae- 
knowledges the State's right to 
Supervise him, to the extent that 

may not sell his estate for the 


purpose of further splitting it 
or for the purpose of letting it merge 
into a larger estate. The relevant 
point here, then, is that the peasant 
cannot divide his Rentengut or 
merge it: he may devise it to any 
single heir he pleases, or sell it to 
whom he will, but it must be dis- 
posed of in a lump. Failing its 
devise by will, a form of Anerben. 
recht applies. By laws of June 27, 
1890, and July 7, 1891, the State 
assists heavily mortgaged landed 
proprietors, and other landed pro- 
prietors in difficulties, if they please, 
to sell portions of their estates as 
Rentengiiter (and they may do this 
even though the estates are subject 
to a fideicommissum trust-settle- 
ment), provided a yearly payment 
is reserved, and placed to a fund for 
the benefit of the estate. For further 
details see the laws themselves, and 
Handwirterbuch der Staatswissen- 
schaften (Sena, 1893), vol. v. 

The pledging of State credit for 
the establishment of these Renten- 
giiter has naturally been a matter 
of keen political controversy. As a 
result of the new experiment in 
Posen and West Prussia 1,200 Rent- 
engiiter have been established up 
to the end of 1892 under direct 
State superintendence, under the 
law of 1886; and under the law of 
1890, within the same period, 
private owners have established 572 

Rentengiiter with an aggregate of 
6,550 hectares (16,178 acres), and it 
has been found that private owners 
have always exercised their option 
of calling in the State to their assist- 
ance. Further, the process is con- 


tinuing very fairly rapidly; which 


Une 


it es d , s 


PROPERTIES IN NORTH 


The geschlossene [ofgiiter of the Black Rorett est. 
also require a passing notice. They belong to 
vidual peasants, and can only be inherited or 


undivided. 


A form of Anerbenrecht applies to th 


and they are specially noticeable because they usuall 
descend to the youngest son of the family alone, or, fail- 
ing sons, to the eldest daughter.” Their size averages 
very roughly about 200 acres each,! and there are 
4,942 of them in the domains of 166 villages in the a 


Black Forest.2 They seem 


especially suited to the 


cultivation of indifferent forest land. But, on a general 
survey, the two broad systems of division and non-divi- © 
sion have from very early times mingled throughout — 
Germany, and while the mountainous south has mainly 


become parcelled out, the 


level north has rather 


maintained the larger estates, which are mherited — 


undivided by a single heir. 


The latter plan, which 


answers precisely to the old Germanic custom of keep- 
ing the farm together, appears on the whole to have 


preponderated.* 


Whether larger or smaller estates are agriculturally — 


proves that large landowners are 
very willing to sell, perhaps owing 
to poverty, and that peasants are 
at present ready enough to buy, and 
likewise make use of the State’s 
assistance. As the State is cau- 
tious in Prussia, and only con- 
sents to buy (if at all) at its own 
valuation, the probability is that 
it will not be a loser. 

® Vogelmann, Geschloss. Hofgii- 
ter des badisch. Schwarzwaldes, 
pp. 1, 19. 

‘Cf. Baden Official Agric. 
Reports, 

* Buchenberger, Agrarwesen und 
Agrarpolitik, i, 455, They were 
established in their present form by 


an edict of 1808, What estates 
actually are Hofgiiter have been 
legally scheduled in a Jaw of 1888. 
Meitzen, ‘ Landwirthschaft, in 
Schinberg’s Handbuch Pol. Oekon. — 
p. 194. 2 
5 This statement, which perhaps 
at first sight is rather surprising, 
rests on the excellent authority of 
Dr. Meitzen: ‘Im ganzen aber 
iiberwog als germanische Sitte das 
Zusammenhalten der Hfe.’ ‘Land- 
wirthschatt,’ ee oe Pp ee 
must, I think, be borne m m 

that, rm Prussia especially, the area 
of the estates subject to some 


of individual suecession 18 
large. 





; ble is not a matter upon which it 

ossible to speak dogmatically—it will be referred to 
again in the concluding chapter—but German experience 
seems to show that the answer to the question largely 
depends upon the kind of crop to be produced. Smal] 
properties are apparently found to be the better for 
crops where much minute work or weeding is required, 
and where the mountainous nature of the country does 
not lend itself to easy work with the plough. Thus 
they lend themselves to the growth of tobacco, which 
needs much weeding, and to the cultivation of vines 
and hops. On the other hand, larger properties are 
more suitable for stock-farming, and for the cultivation 
of those crops which save labour if they are produced 
on a large scale, such as wheat, barley, and oats. 
Accordingly large properties are often to be found 
among the level plaims and cereal crops of East and 
West Prussia, Pomerania, Posen, Mecklenburg, Hanover, 
and Westphalia ; while small properties are the general 
tule (for example) in the wine country of Coblentz, 
Wiesbaden, the Rhine, and the Palatinate, and among 
the highlands and the hop districts of Bavaria. It is 
true that Mr. Harriss-Gastrell, in the very detailed and 
interesting report to the Foreign Office on Prussian 
Land Tenure, already referred to, infers that the con- 
tinuing agricultural progress of Prussia during the 
present century is in part due to the law of equal 
division on intestacy,' but it must be pointed out that 


* Cf. Parl. Papers, Reports on ownership for noble, townsman, 
‘enure of Land, &c., 1869-70, part and peasant, established by the 
456, and elsewhere in the same Stein-Hardenberg legislation at the 


port. Mr. Harriss-Gastrell’s main beginning of this century, and by 


ontention is that the improved its subsequent amendments am 
ultural condition of Prussia is adaptations. 
y due to the absolute 


subsequent events do not altogether justify 

of his conclusion. It may be that estates in the 
instance were too large, and that the temporary op 
tion of this dividing law had no particularly injurious 
effect, but the experience of recent years seems to give 
ground for real uneasiness as to its continued operatio 
and to have forced ona tendency to encourage Anerben- 
recht or some modified form of primogeniture in its 
stead, I am disposed to think that this is the truer 
line of reform. 





CHAPTER VI 


FURTHER BXEMPLIFICATIONS FROM SPAIN, ITALY, 
DENMARK, TURKEY, AND INDIA 


Tris related that Mark Twain, on being asked whether 
he was beginning to grow familiar with German, replied 
to his German host, ‘How can you expect me to 
progress with a language which has sixteen ways of 
saying a common “the”?’'—a remark quite in con- 
sonance with the entertaining appendix on ‘the awful 
German language’ at the end of his ‘ Tramp Abroad.’ 
The reader, it may be feared, may similarly be feeling 
an incipient dread lest the parallel developments of 
primogeniture and its sister institutions in different 
countries may stray quite as far from the simple 
original, and be quite as needlessly distracting, as the 
profusion of German forms for expressing the definite 
article. Accordingly the aim of the present chapter is 
to curtail as far as possible the history of primogeniture 

in the remaining countries which require mention, and 
only to dwell upon its most salient features. 

Spain is one of the important countries of Europe 
about which it is most difficult to obtain detailed in- 
formation, partly because in its earlier days it was 
divided into a number of kingdoms or principalities, 
whose histories are like the threads of a tangled skein ; 
‘a 


4 


’ Twelve in the singular, and four in the plural ! 


and partly because in its later days its degeneracy Was” 


Bs = 


. . een : 
‘mournful, that no native historians are 


~ who were able or else disposed to make the nec 
~ yesearch. At a period when the commanders-in-chief 


of the Spanish army were in turn French and English esi, ; 
when the military defence of the Spanish Netherlandiaas 
was entrusted to the Austrian ambassador at Madrid 
because no Spaniard could be found; when the finances - 
of Spain were rescued by Orry, a Frenchman; when 
the destinies of the country were ruled by Alberoni, an — 
Italian, and Ripperda, a Dutchman, the latter of whom 
was succeeded on his dismissal by the ‘all-powerful 
Konigseg,’ a German ; when the King so distrusted the 
medical profession of Spain that his Court physician 
was an Irishman; and when even the mineral wealth 
of the land was worked at a profit not by natives but 
by Germans,’ it is scarcely surprising that no enthusias- 
tic historian arose to detail the process by which the 
spirit of his native-land had eked away. However that 
may be, the few researches into the subject here m 
question are mainly those of foreigners, and in one case 
at least’ the opinion formed as to the influence of 
primogeniture, combined with entails, upon Spanish 
development. is not particularly favourable to those 
institutions. Without wishing to defend their combined — 
action in this connection, it is right preliminarily to” 
hint that, if either or both were a cause of Spanish 


decay at all, their influence was but subsequent and — 


contributory—the chief cause being, as will be seen 


directly, the paralysing temporal or political despotism 


x 
se 


of the Roman Catholic hierarchy; and that just as a 7 


i hichte der 
® Marshal Tessé, the Duke of  * Sugenheim, Geseline ; 
Berwick, the Duke de Vendéme. Auf hebung der 1 < 
3 See Buckle, Hist. Civ. ii. 515- umd Horighett tm = pa | 
641, All this occurred in the seven- Petersburg, 1861), p. 4) 84- 





































pollution is diverted, or a tree in bad soil may bear frui 
_ $0 soon as it is transplanted into better, so it is pariueye 
_ possible that primogeniture should become a healthy 
factor in the State if freed from baneful surroundiga 
The rise of the world-wide Spanish Empire and iG 
subsequent retrogression from the sixteenth centur 
onwards is a matter of common history. The content 
4 tion of circumstances which attended its rise and 
_ growth conspired to throw it, more than any other 
country in Europe, into ecclesiastical guidance ; and 
the political guidance of the priesthood, when priests 
are the only educated portion of the community, may 
be as useful in the early stages of a nation’s existence 
as it may be an engine of hindrance in the later stages, 
This seems at any rate to have been the case in Spedie 
good political work the hierarchy may have done 
culminates at the latest i ion of the Emperor 
Charles V.; thenceforth ee na sacle a 
of arbitrariness, ignorance, and disaster; and it will 
therefore be convenient for the sake of clearness to 
give a short outline of Spanish ecclesiastical history up 
to that time, before showing what a comparatively 
subsidiary part the position of the nobles played, so 
far as that position was enhanced by the mere existence 
of primogeniture and entail. It is not meant to suggest 
that primogeniture, and still less entail, had no bearing 
oe the decay of Spain, but that, had circumstances 
: i = grooye, results might have 
“ Almost from the dissolution of the Roman Empire 
Proce pe battlefield of contradictory 
: : e Visigoths, whose dominion 
mt: ® See for the following, Buckle, Hist. Civ. ii. 484-450. 
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er of polluted water may become good so soon as the _ 
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as the Franks, in France close by, had become converted 
to ‘Trinitarianism, they constituted themselves t/ 
militant champions of orthodoxy against the heretical 
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Visigoths in Spain (A.p. £96). The latter, consequently, 
were reduced to fighting not only for their country 
put for their religion; and this necessity laid the first 
cement to promote the identity of the temporal and 
ecclesiastical powers, to which the Spanish mind 
became ultimately so slavishly accustomed. In the 
sixth century the orthodox clergy contrived to convert — 
their heretical rulers; and the gratitude of these for ~~ 
their enlightenment secured to the clergy the position 
of their constant advisers to such an extent, that in the 
seventh century it was not easy to determine whether 
the royal councils were to be considered temporal 
or ecclesiastical assemblies. Already in the seventh 
century ‘no kingdom was so thoroughly under the 
bondage of the hierarchy as Spain.’* Time went on ; 
and in 711 came the Mohammedan invasion, when it 
might have been surmised that the ascendency of the 


Christian priests would succumb; but the people were 
ild mountains of Asturias, 
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merely driven back to the w . 
where their very poverty and depression, and want of 

education and resource, made them look naturally to 
their spiritual leaders for temporal leadership as well. 
Then, step by step, for eight long centuries, Was the : 
Mohammedan star forced to recede: step by step, im 
proportion, did the authority—and bigotry—of the 
priesthood advance, and superstition lay hold of the F 
people’s credulity. In the twelfth century ecclesiastical 
tenure in mortmain reigned triumphant, for superstition — 



















© Hallam, Middle Ages, ii, 152. 
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: the monks converted the revenues to their own ends. 
and the lands became inalienable, and absolutely 


exempt from the taxation which their owners ought in 
justice to contribute; but no one paid attention a 
shrewd advice, for the priests inculeated that canonical 


themselves as just and meritorious. It was idle for 
sovereigns to make laws, for wise men to rail, even for 
the Cortes (if so inclined) to combat public opinion ; 
the local authority was all too timidly superstitious ‘a 
interfere with gifts destined for a monastery or othe 
pious uses. Indeed the magistrates excused themselves 
from enforcing laws against alienations to ecclesiastical 
bodies by every subtlety they could devise.7 The 
priesthood at length presumably attained one long- 
sought goal when Moorish power was finally orushad 
out of Spain in 1492; the establishment of the In- 
quisition just previously, under the high-minded but 
intolerant Isabella, and the zealous eave gat, of its 
Pageants, probably realised the climax of éhaw desires. 
Truly the Inquisition worked with a will during the 
reigns of Charles V. and Philip II. Its doctrinal inal 
libility became riveted in the minds of the people, and 


Roman Catholicism became the essence of the Spanish 
Government.® 


ar 
One ee Phas que no van ultramontana, escrupulizaban, y 
pane is pace siempre dudaban de la legitima potestad de 
aioe = unque las los Soberanos para expedirlas, y las 
ciones, las candnicas “ enagena-  tergiversaban con mil sutilezas, ¢ 
devocion indisereta has ‘ nae P ciacrrclon Senspore, 20 aa 

es sereta las tenian por observarlas.’ Sempere, Hist. vine. 

y meritorias. Y los magis- y mayorazgos, pp. 124-5 
OS que debieran executarlas, 1 Sath 


; ‘ead de la nneva jurisprudencia Europe, acerbity of opinion has 


, md pact 
P a Now turn to the parallel history of ‘Spantite ee 

geniture and entail. In no other land did Gotan. 
customs preponderate so long as did the lew Visigotho- 
pum in Spain. The rule of this code was equal division. 
among sons and daughters alike:® there is no mention 
of a preference of an eldest son anywhere. Even the 
preference of the male line had disappeared in the laws 
of the Visigoths: women had the same right of succes- i 
gion as men, and everything depended upon blood rela- 
tionship. ‘The old Spanish fueros or codes followed the 
precedent that had been handed down to them, and it 
was quite an exception that among the nobility of Castile 
and Leon the eldest son was entitled to his father’s arms. 
and war-horse,! and that an identical form of primogeni- 
ture prevailed in the municipal law of Caceres, where 
apparently the right was not confined to the nobility? 
So much then for the old common law, which contains: 
no other mention of primogeniture whatever. The 
feudal law developed in Spain somewhat as it did in the 
rest of Christendom.’ There were divisible and in- 
divisible fiefs; there were non-hereditary offices and 
fiefs, and, later, offices and fiefs which became perpetual ; 


‘Tp all Catholic countries of 


been mitigated by the progress of 
information, the increase of refine- 
ment, and the advancement of 
industry. The only exception to 
this rule is Spain, where the Inqui- 


- sition had been preserved in all its 


rigour, and where every interest of 
society yielded to the influence of 
the priesthood and the confessional, 
and to the impulse of superstition.’ 


Zz Quin, Memoirs of Ferd. VII. p. 


185. The review of Spanish eccle- 


__ Siastical history from which this 


Passage is extracted is specially 
aluable, as it is the translation of 


a Spanish account. 


® Schulze, Recht der Erstg. 226. 

1 Gans, Erbrecht, iii, 412-8; 
Schulze, Recht der Erstg. 226. 

2 Pnero de Caceres. ‘Todo ~ 
home que moriere, den su caballo 
et sos armas A 80 filio mayori, et si 
filio varon non habuerit, dent suas — 
armas et suo caballo por sua anima.’ 

8 Compare Sempere, Hist. vine. if 
y mayoraagos, 138, &e., and Dice. 
Encicl. Hispano-Americano (Bar- 
celona, 1891), art. ‘Feudo.’ Also — 
Rosseeuw St. Hilaire, Histoire — 
d' Espagne, v- 488-524, Compare» 
p. 19, note 1, ante. x 






































ww did not authorise a restricted descent to the eldest 
alone, but required all the sons to divide a fief equally 
between them.’ This peculiar anomaly does not seem 
to have become obsolete until fiefs became gradually 
supplanted by entails, which have a separate history, 
and which possibly grew more into favour with the 
nobles and Castilian grandees because they were lesg 
inconsistent than military tenure with the nobles’ aims 
of independence from the Crown. It is worth while 
noticing, then, at this point, what a faint trace of 
primogeniture there was in early Spain at all, and how 
innocent was the form it took. The later association of 
primogeniture with Spanish entails did not bring the 
former into good company. In Castile, entails date 
back to 1274, when Alfonso X. gave special leave to 
one or two nobles to found perpetual majorats, as they 
were there subsequently called,and this king’s successors 
occasionally imitated this precedent in favour of other 
families.’ In Aragon, King James II., at the request 
of the barons, memadarii, milites, and infantiones, 
allowed these classes (4.0. 1307), with the royal licence, 
to leave an inheritance to a single heir among their 
children (not necessarily the eldest, though usually so 
in practice), and to leave what they pleased to the other 
children ; in order, it was said, to avoid the splitting- 
up of estates; and on the petition of the freemen and 
Citizens of Aragon, the privilege was extended four 


marked peculiarity was this, that in Spain the 


* «Ties fiefs, en Espagne, comme 
_ partout, se substituent de mile en 
nile, 4 V'exclusion des femmes. 
© qui distingue ici cette insti- 
ition, c’est que les fils partagent 
vent le fief, et que la loi 








n’antorise pas sa substitution en 
faveur du fils ainé.’ Rosseeuw St. 
Hilaire, Hist. d’spagne, v. 493. 

* Sempere, Hist. vine. y mayo- 
razgos, 274; Sugenheim, Gesch 
Leibeigenschaft und Horigheit, 41, 
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vears later to them.’ Meanwhile, the great C; 
nobles were making use of the royal want of money to 
acquire for themselves portions of the royal Jands, 
which they entailed according to their privilege if they 
possessed it, and even many of the richer yeomen also 
bought freeholds from their royal lords. The resulting 
power of the grandees and nobles was a great source 
of uneasiness to Ferdinand the Catholic, and at the 
Council of Toro, in 1505, he attempted to counteract it 
by making the privilege of perpetual entailing general? 
By the light of subsequent events, and indeed in any 
case, this seems a curious remedy. The usual conse- 
quences ensued. Every mushroom aspirant tried to 
add to the magnificence of his name, and with the very 
widespread ecclesiastical example before him of how 
much wealth and power might be obtained by locking 
up tracts of land in mortmain,’ he was naturally assi- 
duous to follow in such footsteps by locking up lands 
through his newly acquired licence to entail.’ The 
nobles’ influence under these circumstances did not 
greatly diminish, while their party obtained new 
recruits and allies, and trod close in the wake of the 
ecclesiastical lead. Other wiser measures, however, of 
Ferdinand and Isabella considerably checked the over- 


* Gans, Erbrecht, iii, 437. The others, the reason given for this 
preference of the eldest sonin Spain being themaintenance ae eines 
is never aself-operating institution; in the family. Th. A marie 
it can only come into operation by was granted to paranss pe es 
Special license. ‘The existence of a parminnbae Vizeaja. 
majorat must always be specially TOreCht, Ws SU. 
proved, the royal ication being * Sempere, Hist, baie is 
always unconditionally required for ra@egos, 280; seg 
its original creation. Schulze, 8 Of Prescott, Hist. oe 
Recht der Erstg. 227, Also in and Isabella, i. 44, 45. L shel - 
Catalonia a father had the right to ‘: cre = 
allot his main property to one son, shaft und Horigkett, 41. 
leaving only a minimum to the é 





ning autocracy of the nobility,’ and probably ie 


iron rule of Ximenes contributed more than any other 


force to break their strength, and paved the w 
their position of courtly satellites, to which the ¢ 
ism of Charles V. for ever reduced them. 

But though, despite the continuation and serious 
increase of entails, the petty sovereignty of the grandees 
was humbled, scarcely so was that of the priests, in 
league with whom the grandees now made a significant 
and unwelcome appearance.® The word ‘Mesta’ ori- 
ginally denoted the mixing and joining of the large 
herds of wandering sheep (Merinos, Trashumantes, and 
so on), which the periodical invasions of the Moors 
rendered the only profitable and practicable industry. 
These herds united together in their wanderings, and as 
the mode of life was found to be healthy and to improve 
them, their owners were in time granted a right that 
the herds (sometimes each 10,000 strong) should wander 
without restraint; and agriculturists were forbidden 
to put up hedges or ditches to impede them. No great 
grievance could be alleged so long as the raids of the 
Moors were frequent, but when the Moors were expelled, 
this right of the Mesta, as it was called, became highly 
oppressive ; and, though peasants were utterly unable 
to grow any crops without fear of disturbance and 
damage, petitions to Charles V., Philip TL, and their 
Successors, asking for a restriction of the right, remained 
totally unheeded. Matters became worse when, about 
the beginning of the reign of Philip IL., the bishops and 
abbots secured the co-operation of the nobilit y in form- 
ing an ‘ honourable company of the Mesta’ (‘el honrado 
Concejo de la Mesta ’), with the plausible object of 


' Prescott, Hist. Ferdinand and 
Isabella, i. 811 sq. 


ay for 
espot- 


2 Tb. iii. 520. 
+ Sugenheim, whi sup. 41-54. 
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promoting the wool trade, which indeed go 

concerned them as owners of the herds, but which. 
in fact, encouraged that industry at the expense of 
ruining every other in the kingdom; and so weak was 
the central government, and so strong was the Mesta, 
that the Mesta was soon able to declare itself unfettered 
by any laws but its own, so that it always contrived to 
judge of its own concerns. The members of this 
honourable company were, besides, not only owners of 
the herds, but, by virtue of mortmain and entail, 
perpetual owners of most of the tracts of land over 
which the herds would roam. Into the details of the 
commercial stagnation largely occasioned through the 
agency of the Mesta it is unnecessary to enter. The 


depression was incalculable. 


Emigration to the New 


World was enormous; the figures are amazing.t We 
hear of ‘the desert of Segovia,’ of ‘the people-less 
province of Estremadura,’® of fertile Andalusia, which 
had become so denuded of resources that it was hardly 
possible to find a tax which could be productively 
imposed.’ The Mesta could boast of having reduced 
to desolation some of the provinces which, in the days 
of the Romans, the Goths, and the Moors, had been the 
most luxuriant in Spain. The Cortes were repeatedly 
petitioning during nearly three centuries against the 
wrongs arising from the various aspects of ecclesiastical 


* At the beginning of the reign 
of Philip IT. (1556) the population 
of Spain amounted to about ten and 
‘half millions; towards the close 
of it, in 1594, it had sunk to 
8,206,791; and at the end of the 
reign of Charles II. (1702) it was 
actually reduced to 5,700,000! 
Sngenheim, loc. cit. p. 48. 

* «Tn der Provinz Segovia gab es 


sogar einen Landstrich yon vier- 
undzwanzig Meilen im Umfange, 
der durchaus menschenleer war, 
und davon dén Namen der grossen 
Wiiste bis in den Anfang dieses 
Jahrhunderts beibehalten hat.’ 
Sugenheim, ¢. 51. /| 
6 Tb, 59, 


7 Buekle, Hist, Civ. ii, 504, 


162. 3 





enure: still all to no purpose. We find in 16 1 

622 population being encouraged in every way, but 
equally without effect. Newly married couples War 
excused certain taxes, as were the fathers of six sons & 
—which calls to mind the jus trium liberorum of the 
Romans; but such laboured measures were useless 
The life-blood of the country had been sapped awa 
and no quack remedies could revive or sustain it, : 
T have dwelt at this length upon the evils of the 
Mesta in some degree, it must be confessed, because it 
affords variety-in the method of telling the history of 
Spanish primogeniture and entail in contradistinction to 
that of other countries, and partly because it contributes 
to prove that the havoc, which perpetual entails must 
be admitted to have made in the welfare of Spain, was 
somewhat due to their unlucky surroundings, For, in 
reviewing a period when the dominion of the hierarchy 
was so complete, that later on even the greatest nobles 
deemed it an honour to assist a priest to dress, and 
were proud to attend as servants at an auto-da-fe,® it is 
not soaring too high into the realms of imagination to 
suppose that they were half allured into imitating a 
priestly precedent, which ministered so well to their 
temporal dignity and interest. What seems to come 
out clearly upon examination is, first, that primogeniture 
pure and simple has not been to blame for this condition 
of affairs at any time, for it only emerges out of the 
darkness, comet-like, in one or two quite exceptional 


eases under the ancient /weros, and does not even 


belong to Spanish feudal law at all; and secondly, that 
entails * partly owe their bad evolution to having been 


: Sugenheim, loc. cit. 53. iterate the caution that entail is 
Wy Buckle, Hist. Civ. ii. 578, 582. quite distinct from primogeniture, 
It is almost superfluous to re- because eldest sons are not always” 


moulded too closely upon the model of the e 

mortmain tenure, which absorbed in comparison a mue 
greater area of land, and perhaps conduced more than 
any other single cause to the decline of the country, 
This is borne out by the fact that during the worst 
period, from the sixteenth to the eighteenth centuries, — 
the Cortes appears to have remonstrated persistently 
against ecclesiastical pretensions or privileges, while 
they took but comparatively little notice of the existence 
of entail.” Finally it may, perhaps, be asked why, if 
entails were the chief cause of the disasters of Spain, 
they have not caused fully commensurate disasters in 
every other country which has adopted them, which it 
is indisputable that they have not. 

The remaining history of Spanish entails is shortly 
told. With the wane of ecclesiastical authority m 
temporal matters under the broader-minded rule of 
Charles TI]. (1759-89), and the regulation of laws of 
mortmain, and a modification of the rights of the Mesta, 
a relaxation from the rigidity of entails was the natural 
concomitant.’ In 1789 Charles IV. forbade the creation 
of new entails, but as he reserved to himself a dispensing 
power, and decreed a number of exceptions in favour of 
families who had well served the State, or who possessed 
a certain income, or the like, the measure was more of 
a blind than a reality ;* and the fortress of entails was 
not by any means seriously shaken until, in the usurpa- 
tion of Joseph Napoleon, the Bonapartist earthquake — 
left the demolition of it also hen * among many 


3 Buckle, Hist. Civ. ii. 656. 


j il, and that pla 
the subjects of an entail, an 4 The text-of the deonse 18 giNeny 


any evils resulting from entail are ee 
therefore by no means necessarily in Sempere, Hist, vine, y mayoras- 
to be put down to primogeniture. gos, 384-386, ‘ies Aeeeae mf 


* Cf. Sempere, Hist. vine. y * July 6 : 
mayorazgos, p. B04 sq. Gesch. Leibeigenschaft und Hi 


















ae ee art ‘ 
- traces of subversive interference, and (it 
admitted) occasionally subversive improvement, 
Cortes confirmed the abolition of entails in 1820 
again in 1836," notwithstanding the perfidiously retro- 
gressive and hypocritical policy of Ferdinand VII. and 
they have never been revived. The present Wed of 
inheritance is based upon equal division 
children, although the parents may still reserve a 
préciput or mejora in favour of the eldest or another,? 
and the only obvious privilege still surviving exclusively 
to an eldest son appears to be the rather empty one of 
inheriting his father’s titles.S 









among the 






From Spain to Italy is not a very wide span; and 
the Spanish dominion in Italy during the two centuries 
from the invasion of Ferdinand the Catholic to the acces- ' 
sion of Philip V. may serve as a pretext for a more suit: 


able bridge. Like the unnaturally sharp delineation of an 
early Italian picture, the segments which made up Italy 
in the past have been unnaturally distinct, and it is not 
easy to maintain a continuous thread of any branch of 
history which relates to them. For the purposes of 
primogeniture, however, it is sufficient to divide the 


keit, 68. Ultimately, before the 
revolution in 1808, the possessions 
of the grandees engrossed more 
than half the landed property of the 
kingdom. Kent, Comm. iv. 383. 

® Lehr, Hléments de Droit civil 


mogeniture. In the older codes of 
the kings Affonso and Emanuel 
there are no provisions about entails; 
these first appear in the Philippian 
code (16th and 17th cent.) Entails 
in Portugal, called majorats, de- 











espagnol, i. 442. 
™ Codigo civil, 1889, arts. 823, 

982. ‘ Préciput,’ seg p. 99, note 
3, ante. 

* Cf. Lebr, Hléments de Droit 
eiwil espagnol, ii. 37; Codigo civil, 
art. 81. 

___ In Portugal there seems to be no 










scend like the Crown—women may 
inherit after their younger brothers. 
As in Spain, the permission of the 
king is required for the foundation 
of a majorat; and there are also 
provisions to prevent the heaping- 
up of several majorals in one hand. 
Schulze, Recht der Erstg. 227. 





































yt. ‘ITALY. LOMBARDY; NORMANS IN g 


country into northern Italy, of which the main 
was Lombardy, and southern Italy, which compr 
the two Sicilies. Lombardy, and the cognate prin 
palities in which a similar type of laws was implanted, ri 
can be shortly dealt with. The old common law of 1 
Lombardy, the root of the Germanic ingredient which ; 
became blended with the Roman element of Italy, did 
not recognise primogeniture but equal division, and the 
utmost liberty it allowed to a father was the right to 
give a limited preference to any deserving son; and 
probably the grounds of his preference had to be stated, 
for the laws expressly enact that if all the sons were 
equally good and obedient, there must be equal parti- 
tion.” Lombard feudal law, like Spanish, did not 
recognise primogeniture any more than did the common 
law, and, except im the isolated case of a few large 
imperial fiefs, inheritance of the fief involved parti- 
tion.! 

It was quite otherwise in Naples and Sicily. They 
had erown inured to primogeniture from the early date 
of their conquest by the Normans, for whether the 
Normans can be credited with haying actually brought 
it to England or not, there is no doubt that they 
imported it to the Sicilies; and owing to the solid 
masonry of the system of primogeniture which they 
built up—the Normans built everything durably—the — 
kingdom of the Sicilies maintained a strong indepen- 
dence of its own for a long period, exercised a curbing 
restraint over the maritime republics, and was indeed 


® See Gans, Zrbrecht, iii. 188. succeed, but the equal right of sue- 

1 Schulze, Recht der Erstg. 223. cession of all the sons was soon — 
So long as the law of partition was established. : Th, Compare Gans, 
not fully developed, the lord para- Erbreeht, iii. 319, as to the excep: 
mount had been able to nominate tional indivisibility of the 1 
which of his vassal’s sons should 


¥ proper the Norman or ‘Pray; 
sab udal law predominated; in Naples fendal la 
partly Lombard, with divisibility and no 
and partly Frankish, where the eldest son succeeded 
to the feud in toto. About 1130 King Roger extended 
the practice of primogeniture in those portions of the 
Neapolitan kingdom which had previously been subject 
to Lombard law, so as to include even the smallest fiefs 
giving as his reason that many Frankish lords, who had 
migrated into the kingdom of Naples, had been granted 
their possessions according to Frankish law; but. his 
decree did not penetrate everywhere, and subsequently 
some even of the Spanish lords made grants according 
to Lombard law and not Frankish.! 4 
The period of Spanish-Austrian domination (1501- 
1700) was a cruel age of discord for Italy. It wit 
nessed the sack of Rome, the rebellions in Palermo and 
Messina, the revolt of Masaniello, and the whole penin- 
sula of fertile Italy put up to lottery at intervals among 
the European Powers. The people crew accustomed to 
see their lands bandied about at European conventions as 
if the population were waxworks that had no opinions 
of their own. Everything became yenal, corrupt; and 
in the midst of the general corruption the Spaniards 
introduced their discredited system of entails, which 


ie A paragraph in the will of King sequentibus filiis nostris, si de 
Charles of Sicily, in 1808, runs as priore non superesset masculus, 


primogeniture, 


MODERN 11. 

had previously been little known,> until Pp 
princelets were to be found granting leave to their 
pendents to create new jideicommissa, because 
practice afforded them an opportunity of exacting 
very considerable tax.’ How can anything bear good 
fruit in a tainted atmosphere ? Subsequently, after a 
chequered career in the different principalities, the very 
shadow of primogeniture and entail almost disappeared 
under Napoleon, and at the present day the applicable 
provisions of the civil code of Italy do not deviate 
from the Code Napoléon upon which they are based.7 
The large estates in Sicily, it should be observed, whose 
high rents and taxation have in recent years promoted 
serious insurrection, are not, as sometimes vaguely 
alleged, the property of great landlords, acquired by 
some process akin to entail, but are held by family 
coparcenaries, each of whom is usually a descendant of 
the original purchaser. Every one of these more or less 
distant coheir relatives is non-resident, and their estate 
is seldom let out to tenants, but is managed by bailiffs, 
whose capacity they reckon in proportion to the amount 
of rent which the bailiffs annually remit.S Such a 
deplorable system is the outcome of a law of inheritance 
which splits up the right to the produce of an estate 
without dividing the estate itself, and it absolutely — 
enaws away the possibility of that generosity which a 
great landlord (who may, after all, actually be the 
creation of an entail) is often able to show, but upon 


follows :— Si nullus de filiis nostris  servato ordine quo supra in cast 


Superesset, substituimus unum de 
Nepotibus nostris, eum quidem, qui 
x nostre majore natu filio primo- 
genitus essct: et si e majore natu 
non superesset masculus, substitui- 
mus primogenitum ex alio nostro 


ipso, nepos ex majore natu filio 
nostro tune superstes aliis nepotibus 


ex sequentibus nostris filiis prae-_ 


feratur.’ Schulze, loc. cit. 225-6. 
* The Normans were always 
known as ‘Franks’ in Sicily. 
* Gans, Erbrecht, iii, 819, 820. 


5 Sugenheim, Geach. Leibeigen- 
schaft und Hérigkeit, 206. Fidet- 
commissa was the name applied to 
entails in Italy. 

© 76. 207. 

7 See Codice civile italiano, art. 
736, 899. 


® This is precisely analogous to 
the old latifundia management, 
whieh Pliny so severely condemned 
‘ Latifundia perdidere Ttaliam : j 
vero et provineias.” Plin, Hist. 
Nat. lib, xviii, 7. 





Primogeniture, as it still lives on in Denmark, inter 


- twined with the ordinary law of the country, perhaps 
supplies a fair example of the extent and form in which 


this remarkable institution has tended at y 
_ to affect the sister races of Scandinavia, 


arious times 
The ordi nary 


amhuse. These fiefs only date from the estab 


¥ , he hereditary monarchy in 1660,? andar a 


: : 1 r are counts or barons 
vo in number. Their owners 


the lands have certain privileges attached to them, and 
~ descend strictly according to primogeniture. 


On failure 
of heirs, they escheat to the Crown.’ Stamhuse appear 
“ 9 ry - a 
) correspond very nearly with the Stammgiiter of 


i 4 They are created by the founder’s deed, and 


law of Denmark prescribes equal division among the Germany. 


children, in the event of intestacy ; while a testator 
may dispose as he pleases of one-third of his entire 
property, the remaining two-thirds, whether real or per- 
"sonal, being divided equally between his heirs of equal 
degree of either sex. But a very considerable acreage 
in Denmark belongs to manors (Seedeqaarde), which 
are not regulated by the usual law of inheritance, and 
may conjecturally number some 600 estates, consisting 
on an average of perhaps a thousand acres apiece.® 
Some of these are feudal or else entailed; some, on the 


other hand, are held unfettered, 
The latter do not concern primogeniture very di- 


rectly.} 


® This is a very rough computa- 

tion, based on the fact that origi- 

nally these manors consisted of 

about 2,000 acres (Reports, Land 

_ Tenure in Burope, i. 189), and that 

_ during the last forty years very many 

farms belonging to them have been 

sold off as freeholds. On this com- 

putation the manors might comprise 

600,000 acres out of the 9,400,000 

that form the area of Denmark 

proper (exclusive of the Farve 
Islands, Iceland, Greenland, &e.), 

* In unfettered manors the owner 

ay leave half the property to any 

one of his heirs, in which case he 

freely dispose of one-fourth of 


The feudal or entailed estates are either fiefs 


the rest of his estate, the remaining 


three-fourths following the common 


rule of inheritance. The favoured 
heir must, however, give the other 
claimants compensation. Again, if 
a freehold S@degaard owner die 


intestate, his sons may retain his 
land, on condition that they pay — 
their sisters, if they have any, full 


money compensation for the shares 
of which they have been deprived. 


In the island of Bornholm, singu-_ 


larly enough, the youngest son, on 


compensating the other children, — 


may take the estate. (Reports, Land 
Tenure in Europe, i. 194.) 


i 
_ 


a 
. i 


formerly much wrapped up in privilege. 


are commonly made to descend in the order of primo- 
e J 


geniture. The entail cannot be lecally barred, hence 
‘they must descend in perpetuity as a family possession, 
but in some cases the Crown has allowed the conversion 


of such estates into money trusts, and in others it has 


removed the entail. The constitution of 1849 forbids 

the erection of fresh entails, and contains a promise 

that Stamhuse shall be converted into free property, 

but the promise remains at present unfulfilled, and time 
and a policy of moderation are cooling the once burning 

nature of the question. 

The whole history of proprietorship in Denmark was 
The feudal 
system was introduced in the twelfth century, and the 
twelfth and thirteenth centuries were marked by con- 


_ tentions by the sovereign against the privileges of his 
_ barons, in whom most of the landed property was 


vested. Their estates followed the feudal rule of primo- _ 
eniture, and the area which the rule affected, more 
especially when the non-feudal Stamhuse began to grow 


* The domestic revolution in this 
ear was curious. The number of 
was reduced with the intention 
checking the ascendency of the 
obility, and at the same time the 
popularity of the elective King, 
rick ITT., and his alliance with 


that the Crown was hen th 
voted hereditary. Compare p. 88 
ante. . 
* Reports, Land Tenure in 
rope, i. 189, ; 
* B. 128, ante, 





the people, brought about the result _ 


“mittent, has slowly been changing the aspect of ates 
To understand its progress, it is necessary to deviate 
slichtly into the history of manors in general. In all 
manors (Sedegaarde), whether feudal, entailed, or wn. 
fettered, a strict line of demarcation has existed be. 
tween the rights and obligations of the demesne lands 
(Hovedgaarde) and the tenemental lands (Bindergaarde) 
occupied by peasants ;° and while the law has assured 
a species of fixity of tenure to the peasants, so Jong as 
they punctually pay their rent and perform other con- 
ditions imposed by the State, yet a landlord could never 
sell the freehold of one of his farms, on pain of losing 
some of his privileges. This was because the precise 
amount of both J//ovedyaard and Bindergaard land 
which was required to constitute a manor was exactly 
defined, and any diminution of either by sale or other- 
wise extinguished the immunities from taxation and 
other privileges which the owner of the manor enjoyed. 
The first symptom of reaction against the deleterious 
effect of these privileges displayed itself in 1769, when 
lords of manors were allowed to diminish their peasant 
land without compromising the fiscal immunities of their 
manors. ‘Then followed a lull in the reforming spirit; 
-arelapse between 1818 and 1826; and a repeal of the 
law of 1769.° But the peasants had now found sym- 
-pathisers outside their own ranks, and an organised 
party known as the ‘Bondevenner, or ‘Peasants’ 


* This was by no means exclu. munities, 184, where the subject is 


sively the case in Denmark ; the treated as fully and interestingly 


distinction is traceable in a greater — by Sir Henry Maine as are his oth ae. 


less degree in every other coun- investigations. : 
here feudalisation has taken ® Reports, Land Tenwre in E 
Maine, Village Com- rope, i. 190, 201. 


Friends,’ 


became the mouthpiece of 

i orial privileges. 
your of reducing man pen eee, 
Feel period of growing disquiet, the ae 
peasants began to formulate themselves into de 


demands, and for the principle of these the opp 
‘National Liberal’ Party itself eventually came to 8 "t 
ply advocates. In 1850 the corvée (forced labour) an 
certain fiscal privileges incident to the manors wer 
abolished. In 1854 a bill was passed permitting the 
sale of tenemental farms of entailed estates, and in 1861, | 
by way of encouraging the landlords to sell the freehold | 
of their farms, they were authorised to add one farm to 
their demesne land for every nine farms of which they — 
sold the freehold, One of the great leaders and regu- 
lators of this movement was Bishop Monrad, who” 
showed himself capable of taking a part in which many 
reformers have failed, namely, to check the excess 0 
the flood for which he had been instrumental in opening 
the sluice, and it is in no small measure owing to him 
and to Count Frijs-Frijsenborg, a member of the re- — 
pressed nobility, that a fair solution has been attained — 
without the motive power running riot.’ The whole — 
question is gradually losing its significance, in conse- 
quence of the amount of manorial peasant land which is 
slowly being transformed into freehold,’ and, so far as 
here concerned, the results seem to be twofold. First, 
the area of feudal or of entailed land subject to the 
rule of primogeniture has diminished; and second 

the irritating fiscal and forced labour privileges 

dent to such land (in common with unfettered man 

land) have disappeared. All along the lands sul 


i: 


" Gf. Reports, Land Tenure in Lewikon (4th ed.) wie iv. 
8. Vv. ‘ Diinemark, ark, 





e have been fiefs and entailed 
their quantity has recently been automatically 
shrinking, their oppressive manorial rights have been 
removed, and the amount of them that remains e 
no serious comment or remark. 

Turning eastwards, it is worth while to look for a 
moment at Asiatic Turkey. Few, probably, who are 
unacquainted with its history are aware that down. to 
the present century it was extensively studded with 
different classes of fiefs, granted by the sultan on various 
conditions of tenure. Some were assigned for life ; 
some were hereditary ; to some no very definite obli- 
gation attached ; others were granted on condition of 
military service ; and others were liable to stated pay- 
ments to the treasury, or to payments of agricultural 
tithes or of property-tax. They numbered, all told, 
considerably over 50,000 :° but one and all were dis- 
tinguished from other estates by two characteristic 
features—irrevocability and indivisibility. A  sultan’s 
grant, once made, was irrevocable, except for some 
great crime—high treason or the like; and a fief 
was never divided among a vassal’s children, but 
always descended whole and unimpaired to the eldest 
male of the family. Hence all the grants that were 
hereditary tended to become perpetual entails, passing 
from owner to owner strictly in the Oriental order of 

_ primogeniture,’ and only coming to an end on failure 
8 The total number of Za amets, 


Xcites 


Land Tenure in Europe, ii. 278. 


edegaarde. i> 


or larger fiefs, in Sultan Suleyman 
L's time (1520-1566) attained 8,192, 


efs, 650,160; and the number 
im Begliks or Sanjaks, the 
est fiefs of all, extending some- 

S up to 20,000 acres, was not 

r 6500 certainly. Reports, 


‘It is to be borne in mind that 
the Oriental order of primogeniture 
is not exactly similar to ours. Its 
rule of descent ‘to the eldest male 
of the family’ may correspond to 
the eldest son; but if an eldest son 
dies in his father’s lifetime, leaving 
&son and a brother, it is not the 


Re 
AGE OF HISTORY FROM 
Thus grew up an imperial oe ai a 

i ems to have encouraged agricu tural d we 
an ed to have been eminently suited to the s it 
‘ee oa and organisation of the Empire. At one ee: 
MR raver, the Sultan Mahmood 11. (1808-39) - 
ae .cessor ’Abd-el-Mejeed, swept away the who e 
Fn, yhile a certain school of European writers, 
es were ringing and re-echo- 


‘of heirs. 


system, 
especially among the French, 


Sultans’ praises ere no resistance was 
ing the two Sultans’ praises. Wi! 


offered, the Sultans tolerated the existing proprietor 
life; but where their despotism was opposed, no scrup 
was shown in banishing the recalcitrant ai or 
even putting him to death: and his estate was so = 
lots to the highest bidders. The least that can be sal 
against this arbitrariness (it is but a weak word) is that 
it is idle to introduce sudden reforms where they are 
ridiculously premature—reforms to be effective should 
be the gradual product of opinion: and the net result 
is that all confidence in landed property has been 
shaken, that these measures have conduced more than 
any other single cause to the abnormal depreciation 
of land,? and that cultivation is now in the hands 
of proprietary begyars, whose well-meant convulsive 
efforts are wont to congeal and freeze, as the drops” 
that trickle down on an icicle. 

But this scattered notice would not be complete 
without some mention of India, whose inexhaustible 
interests do not run dry even with reference to so solid — 
a subject as this, and they furnish a certain amount of 


son who succeeds the owner, but 
the brother, for he is obviously the 
eldest male of the family at the 


owner's death, 


England (Reeves, Hist, Eng, Law, 
i, 110), and the Wars of the Roses: 
sprang from o very similar dispute, 
Seo ante, p. 85, poate. 3 

* Keporta, Land Tenure in Bue 
rope, li, 278, 282, 284, ar 





ae ay be tra ‘ : 
connected with the other. ‘1 i e clans, or headmen of the early village comm: mr 
first * is almost primeval, and has already been touched = ae a : unquestionably owe their importance to the 
upon in the first chapter. It represents a time w ie a. a the Mohammedan conquest.’ Under ine : 
_ the family still retained its corporate existence, and an _ Sade hen who managed their principalities like — Yi 
_ eldest son succeeded his father rather a pe ese pr : mindars had been the stewards or 


in the headshj i Bree it states, the ze 
ey, Ip e~—SCoprrivate estates, ; ic 
Or management of the family than in the ownandiil zy > a iffs, who superintended the working: #3 ee : 
Me family propertt TI iy , ip ~ pailiffs, he head of a host of 
Sey Oi y property. 1e eldest son also fulfilled an ‘districts allotted to them, at the head of a (J 
a religious requirement in discharging by his very birth = " subordinates Some of the superior zemindars may, 
‘ag . wie See . be - 4 d i oe sa j ‘ie raj 
the father’s obligation to his ancestors, and his fune- perhaps have best repreesy ey Bee ae 
ed cathe ‘ 4 ge . . . a r 5 i ill 2 ce > 
/ton was that of a priest in performing his father's = § == who probably superseded the village hein 7 
ne ran n heed aa : ‘ mae 
fune 4 rites. The religious nature of the eldest: son’s a inferior zemindars developed out of collectors he. Ros 
office really creates a generic difference between 1 farmers of revenue, headmen, and even robber chiefs, sa 
ancient Hindu primogeniture and the modern Indian § and they all administered their respective offices as 
custom to be mentioned in a moment. Gradually,as © § collectors of revenue under the vigilant supervision Coli, 


the members of the family became more individualised, as 4 : the hereditary prince. The Mohammedan’ conquest a 
the necessity for one single successor or manager of the — _ produced a change. The Mohammedans were aliens 
whole family property disappeared, each member of the a by birth, by religion, by language, by manners. The ae 
peaily became entitled to his separate share, and the- Great Mogul in Delhi could not possibly acquire the 
principle of undivided succession by the eldest son y -Tocal Maawietige or exercise the personal supervision 
yielded to the principle of descent to all the children, # a over the penindats! which were the key of the success 


which is still the ordinary Hi aw » prese r 
ine second era of I ee law ; at the ae nk day. the various rights of zemindars in curate 80 far as it goes, Eh 
: hash Ce) ndian primogeniture is closely ee various portions of the Indian ® Maine, Village Communities, 

associated with the landholding <zeminddrs” whou oo mpire, nor to specify the difference 156; Tagore Law Lectures, lie 

are w r “ane ee 3 Pee ae etween zemindars and talukdars, p. 81; Hunter, Orissa, ii. 240; see 
and a = aly eat, reader of Indian history, y 2 d between the old village zemin- Field, Landholding, 420, 427 sq. : 

: hold their land by a special variety of custom and ~ _ dars and Bengal zemindavs (see 7 The Mohammedan conquest in 
tenure under the British Government a — ; Vield, Landholding, pp. 456 note, Bengal took place ap. 1199. The 
: P 7 r 2 note, 510); nor to refer tothe history of Indian zemindaries cen- 
solete administration of a deceased * > fat that no zemindars exist at all treschieflyround their development =~ 
person’s personal property by the _ inthe presidency of Bombay or in in Bengal. : ie 
Church (2 Blackst. Comm. 496). But ; the Punjaub, or in parts of Madras 8 Tagore Law Lectwres, 1874-5, 
the similarity is extremely remote. — aa , the North West Provinces. pp. 64, 97; ef. Field, Landholding, — 
’ The following rough sketeh — Mor simplicity everything has been 427, 429. i 
does not presume to contain more — ___ brought as far as possible under ® Zemindar, from zemin, 
MS He Mintaldest sachs ofan: a barest outlines of en e i | D Shale - is ic mr ae and dar, holder, is aword introdt 
Eecrmlecadh beta wow ob, y zemindaries, I have not— f curtness will not ren ler it inae- by the Mohammedans, and is =f 

pe now ob- attempted to distinguish between — ea Caer end sear fe i ney eine = 


% 


 -* Laws of Manu, ix, 45, 106, 107, 
Te Tagore Law Lectures, 1880, 
Pp. 225 sq.; West and Biihler, Hindu 
Law of Inheritance, 69, 787, 914, 
* Pp. 8. 9, ante. 
__* There has been nothing in 
England approaching the religious 





revenue sys iS by th 
sovereigns ; Mohammedan | 
of Hindu officers had been appointed to collect the — 
" reyenue, they would have been cor “met. 
tricked by obstacles of language. 
cumstances it was more convenient to continue the 4 
- Hindu system as before ; but, as lichen grows upon sit 
 eevery stone which is Jong left unmolested, so it came _ 
' about that, in the hands of the Mohammedan governors, 
the Hindu sovereign’s independent right of appointing 
2 the collectors on each vacancy became a conventional 
‘custom of always confirming the last holder's eldest son, oa 
with the help of suitable presents and bribes; and, 
finally, this custom of confirming the eld 
cession lapsed into a t 
right to sueceed,! 


itinually met an 
Under the ein 


st son’s sue- 
acit recognition of his undisputed 
The whole sequence of events bears 


a striking resemblance to the history of ] 


Juropean fiefs. 
There also the feudal lord originally merely held a 


kind of office; there also he endeavoured to make it 
hereditary in favour of his eldest son; there also the 
weakness of the government was propitious to his claims, 
till in course of time it was powerless to dispute his : ¥ 
assumption of hereditary right. There also did the 
severnment ultimately recognise openly the primogeni- — 
ure which it was impotent to resist.2 ‘This last step 
' took place in Indian zemindaries after the invasion of 
Nadir Shah in 1739,3 and was a natural consequence of 


- Pot rule, cook ee 
sf the sovereigns of the peacoc ss 
: fe rise Sir W. Hunter's very lucid 
d, therefore, to summarise Sir W.. © ec taal 
is4 the three great historical } near : 
as tely three great landmarks for indicating the: 

i en aeine ‘position—first, the Hindu period, 
Bien ie a or revenue collectors, a a : 
“office for life ; secondly, the Mohammedan bia - ee 

they acquired inchoate and hereditar hee, “an Ps 
2 ~ ship over the land where they collected ; : s ’ a 
British period, when they have been treated on a ‘ 
parallel with English landlords. The modern zemin _ 
holds his land absolutely, on condition of paying a fixe 
annual contribution-tax to the Government, and what- 
ever more he makes out of the ryots, or cultivators, on — 
his land is his clear profit. He is a tenant or steward * 
in relation to the State, and a landlord in relation 
to the ryot. The zemindars are mostly met with in 
Bengal and Behar.’ 

When the British obtained possession of Bengal, to 
_ which attention may be chiefly confined, it was then the — 

‘Hindu law, and it was also the Mohammedan law,® that 
an ordinary landed inheritance should descend to all 


_ * Hunter, Orissa, ii, 214 sq. 

 * Tt is difficult to dissociate the 
consideration of the zemindar’s 
_ proprietary rights from the whole 


an already complicated subject by 
following it through all the jungle — 
of groping experiments, foiled in- _ 
quiry, ill-defined rights, zeomindar’s— 


weak synonym for the Hindu Bhi. 
pati, lit. lord of the land. See 
Hunter, Orissa, ii. 228, note 64, 
Strictly the word was not used 
before the Mohammedan invasion, 
pgetat for the sake of continuity it is 
more convenient to employ it 
out in the text. 
> steps of the process by 


which this change occurred are 
most clearly stated by Sir W. — 
Hunter (Orissa, ii. 225), though he 
expresses a fear that he has rendered 
the account clearer than the mat 
rials warrant (ib, 255). 

* Ante, p. 18, sq. 

* Tagore Law Lectures, 187 
pp. 97, 101. 


question of Lord Cornwallis’s Per- 
Mmanent Settlement of 1793, by 
vhich the annual contribution-tax, 
payable to the Government by a 
emindar in Bengal and Behar, was 

for ever fixed. Subsequent events 
e shown the wisdom of such a 
policy to be very doubtful; but, 
1owever interesting, I do not think 
would be pertinent to complicate 


ears} 


evasions, oppression of the ryots, 
and earnest attempts at remedy, 
culminating in the Bengal Tenancy 
Act of 1885. After all, general 
rights, closely affecting estates which 
deseend by primogeniture, do 
concern the descent by prim 
ture itself. 

® Tagore Law Lectures, 18 
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sane ea Pp 
had become established by special custom jn some 
ree zemindaries, and also in certain estates which were | 


held as a raj. The custom of primogeniture in all these 
ad crystallised into law; but a number of lesser ze- 
mindars had informally and without warrant copied it 
for the benefit of themselves in their own districts, and 
at the time of the British acquisition these incipient 
and unauthorised customs were extending with consider- 
able persistency. It was still a repetition of what had 
occurred in feudal times in Europe, but destiny had 
_ prepared a different turn of events for Bengal, for the 
government of Lord Cornwallis and the authorities of 
the East India Company determined to check this 
modern growth. Imbued and educated as they were 
with English notions of primogeniture and landed suc- 
cession, very different tactics might have been expected 
from them ; and it might have been assumed that they 
would have encouraged the rule of primogeniture, or 
at least tested its efficacy by a prolonged attitude of 
neutrality. But alleging that this usurped and unautho- 
ised form of it was repugnant to Hindu and Moham- 
_ medan law, and that the large estates which it favoured 
were detrimental to improvements (a reason that would 
not commend itself to many political economists of the 
present day), the Governor-General in Council passed a 
Regulation in 1793,’ to the effect that in future the 
estates of all zemindars who died intestate, or did not 
make any written or verbal disposition of their property, 
‘ould not go to the eldest son, but should be divided 


_ held jointly among their heirs, provided that no 


putable and special custom was proved to the con- 


Bengal Regulation XI. of 1793; to Benares by Bengal Regulation — 


ective, sect. 5. Extended XLIV. of 1795, 


Certain estates and districts \ exe 
Regulation in 1800," but the outcome is that, e 


this 


in the estates and districts just mentioned, a law 


? 


zemindar 


rimogeniture on intestacy is now only in foree mm lar 
oc : Dare, 
ies, or in estates held as a raj, or estates subject 


to long and publicly recognised family custom.® Of : 
g 


§ Bengal Regulation X. of 1800: 
exception in favour of jungle miahals 
of Midnapore and other districts. 

® Thope Ihave correctly expressed 
the general inferences to be drawn 
from various judgments, which, 
though not by any means irrecon- 
cilable, are certainly interlaced and 
unsymmetrical. The difficulty is 
to determine what amount or de- 
scription of custom entitles a Bengal 
zemindary to be exempt from the 
Regulation of 1793. In the case of 
Baboo Beer Pertab Sahee v. Ma- 
harajah Rajender Pertab Sahee, 
on appeal before the Privy Council 
(12 Moore’s Indian Appeals, 1 
{1868}), the words of the judgment 
are that the general law of 1793 
‘eonfessedly does not affect the 
descent of the large zemindaries 
held as Raj, or subject to Kooloo- 
char, or family custom’ (p. 87). 
On the other hand, the head-note 
to Rajah Deedar Hossein y. Ranee 
Zuhoor-oon Nissa (2 Moore's 
Indian Appeals, 441 [1841}), con- 
cisely states the decision in the 
case as follows :—' The family usage 


that a zemindary has never been 


Separated, but devolved entire on 


every Succession, though proved to 
have oxisted as the custom for 


™many Senerations, will not exempt 
the zemindary from the operation 
sulation XT. of 1793, which 

im caso of intestacy for 

n of landed estate among 


the heirs of the deceased, according 
to the Mohammedan or Hindu law.’ 
The difference seems to be that no 
zemindary is exempt from division 
under the Regulation of 1793 unless 
the custom in it is so clear and 
special that it is as paramount as if 
it had been the subjectof exceptional 
legal recognition. Tor instances of 
a custom of primogeniture prevail- 
ing over general law, see Rawut 
Urjun Sing and Rawut Doorjun 
Sing v. Rawut Ghunsiam Sing 
(5 Moore's Indian Appeals, 169 
[1851}); and Baboo Gunesh Dutt 
Singh v. Maharaja Mohesur Singh 
and others (6 Moore’s Indian 
Appeals, 164 [1855)). A distinct 
custom must, however, be proved ; 
it is not sufficient that an estate 
has merely not been in faet divided 
for six or seven generations. 
Thakur Durryao Singh v. Thakur 
Dari Singh, 13 Bengal Law Reps. 
Privy Council, 165 [1878]). 

The actual priority of succession 
by primogeniture usually follows 
the same Oriental form as in Tur- 
key; see ante, p. 168, note 1. 
Mayne, Hindu Law and Usage, 
602-8; Tagore Law Lectwres, 1880, 
p- 883. Which son is the eldest 
where there are several wives is 
determined by priority of the child's 
birth, not by priority of its mother’ 
marriage. Mayne, ubi sup. 598, 

It is remarkable, king of 
testacy under the Ree be 

2a) 





ourhood of Cawnpore, for instance, it is custom. 


ary that the estate should devolve upon the eldest son 
alone in the families of all such rajahs as receive the 
‘kashka, or mark of red ochre on the forehead, ! ang 
possibly other Oriental tokens of rank might furnish a 
like indication that primogeniture is applicable. Th all 
impartible estates the younger members of the family 


are entitled to some provision in the shape either of an 
assignment of the revenue of particular Villages or 
lands, or else of an income out of the general revenue of 
the estate,’ but it does not altogether appear to be 
absolutely clear even to this day what are the particular 
estates which do or do not descend by custom to the 
eldest son.* An undesirably wide field seems still to lie 


open to litigation. 


17938, that ancient Hindu treatises 
make no mention of wills at all, 
and that they have been entirely 
legalised by English judicial deci- 
sion. (12 Moore's Indian A ippeals, 
87.) 

‘ Report of native Rajahs to 
Magistrate at Cawnpore, Rawut 
Urjun Sing vy. Rawut Ghunsiam 


Sing (5 Moore's Indian Appeals at 
p- 178). 

* West and Biihler, Hindu Law 
of Inheritance, 263. 

* Systems of Land Tenure, de. 
p- 237 (Essay by the late Sir George 
Campbell, M.P., Chief Commis- 
sioner of the Central Provinces of 
India). 


CHAPTER VII 


CONOMICAL ASPECTS OF PRIMOGENITURE IN ENGLAND: AGRI- | 
CULTURAL, SOCIAL, POLITICAL. I8 REFORM DESIRABLE ? 
IF SO, WHAT DIRECTION SHOULD IT TAKE ? 


Tue last chapter of this rather discursive inquiry has at 
length been reached, and the ground upon which I shall 
now have to trench exposes me to certain risks, of 
which I am unpleasantly cognisant at the outset. It is 
no longer a question of groping in a haze of antiquarian: 


speculation, or of unravelling the threads of historical 
development and historical strife, or of recording the 
minutix of legal fact ; on the contrary, the ground of 
proposed reform is almost inevitably a political and a 
contentious ground, and he who ventures upon it is 
sometimes promptly met by an unreasoning cheer, or 
else intemperate abuse or a frown of dogged prejudice, 
before he has been given the vestige of an opportunity 


_ of being impartially heard. If, therefore, I endeavour 


(as I shall) to avoid the truculent and indecorous tone 


which but too often characterises all discussions which 


wour of politics, however remotely, [ hope that any 
‘0 think with me will not consider the views too fee 
d, and that any who may be opposed will give ven 
t feelings and criticism in a tone measured by 
me moderate bounds. I have only to add 
‘tee of good faith, that the conclusions here 
nin great part arrived at during the 





















The discussion of the subject seems to divide itself 
into three heads: first, the agricultural aspect, which 
aims at ascertaining whether large farms springing from 
a system of primogeniture, or small farms laid out on 
_the plan of the petite culture, and resulting from a divi 
sion of the inheritance, conduce most to practical and 
economical results ; secondly, the social aspect, which 
measures the general influence of leading local families, 
and of social relations established by a system of primo- 
geniture, how far they are salutary to the community 
or the reverse ; and thirdly, the equitable aspect, which 
looks how far the wishes of parents among all classes 
are carried out by the present English law of intestacy, 
and considers what weight must be attached to cases of 

hardship if any arise. 
I. To deal with the agricultural aspect. .'The case 


for more or less universal peasant proprietorship has 


been very ably stated by Mr. Cliffe Leslie and one 
or two other writers in the Cobden Club volume on 
_ ‘Systems of Land Tenure in various Countries.’! The 
genuine advantages of the system are pointed out with 
_ great force and mastery of detail. It is argued—surely 
with irresistible truth—that a large number of peasant 
_ proprietaries are a strong bulwark against any national 
_ revolution for the destruction of private property. The 






but peasant proprietorships do much to bridge over the 


* Pp. 291-812 ‘The Land System of France,’ by T. E. Cliffe L 
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have nots’ are often more unscrupulous and mistaken, — 
and always numerically greater, than the ‘haves, and _ j 
ovetousness or jealousy is apt to dictate human policy, — 


exaggeration, be ealled the lightning conductor tha 
averts from society dangers which might otherwise lead 
to violent catastrophes,’ and it staves off the tempta- 
tion to equalise the size of estates with a revolutionary 
geometrical precision that might be very detrimental. | 
Again, it is pointed out that peasant properties are 
specially suited to crops and industries requiring minute 
labour. ‘The vine conspicuously thrives under a system 
of small farming ; and other industries specially adapted 
to the form of petite culture are dairy farming, the 
manufacture of cheese, and the raising and fattening of 
cattle. Peasant properties, too, beyond dispute arrest an 
excessive partition of land among children by imposing 
acheck upon population.* It is shown also that the — 
difficulty of small proprietors of affording the expense 
of machinery can be largely overcome by resort to co- 
operation, so that a number of proprietors club together 
to use and pay for the same threshing-machine, or other 
mechanical appliance, without each singly ruining him- 
self over the outlay for a private one. And it is even 
alleged tliat much larger gross returns are obtained in 
Belgium from the land by small than by large farming,! 
and that in France the amount of the mortgages on 
peasant properties is enormously exaggerated, Mr. Cliffe 
Leslie believing that large English properties are more 


heavily encumbered, acre for acre, than the peasant 
Properties of France.® 


As to these two last assertions, 
ay be true in special cases, and applicable _ 
‘particular countries or districts or circumstances 
Systems of Land Tenure, &e. 
bden Club), M. de Layeleye, 
sa 484, “The magic of pro- ders, sce p. 461. 
"urns sand into gold.’ Arthur * Ib. 483; compare 301-2, 
$ e Mr. W. 8. Lilly’s > 7, 802. 


A Century of Revolution, p. 44. 
* Tb, 304 (France). As to Flan- 
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’ depend largely upon statistics, those devices | 
which almost any perversion can be proved; and T pro- 

_ pose in a moment to refer to a certain amount of evi- 
dence which may throw doubt upon their general appli- 
eability. Nevertheless the pleasing spectacle of an ideal 
peasant proprietor’s household, so graphically described 
by Arthur Young in a passage previously quoted,® the 
cosiness and independence of his ménage, and the energy 
with which he devotes himself to his crops just because 
he is working for himself,’ all conjure up a fascination 
which is not lightly dispelled. 


oe 


“pros AND CONS OF ‘PETITE ( 


for instance, M. de Laveleye bears witness that _ 
roperties are much more successful in Flanders 1 ni 
eiond, in one portion of the world than in ano her. 7 
circumstance which he attributes partly to oc of 
race, and partly to su rrounding conditions. In Russia 
the peasant proprietors that have come into existence 
by the emancipation of the serfs in 1861 are a prey to 
the rapacity of usurers.' The usurer took advantage ot 
the inexperience and low education of the emancipated 
serfs to ensnare them in the toils of debt, after which 
he proceeded to seize their lands; and not only in- 


dividual peasants but whole village communities (Mir) 


Yet after reading Mr. Cliffe Leslie’s interesting essay ‘ i 
. calle have sunk by this means into the helpless proletariat. 


a taste remains behind that it is an ex parte statement, 


that it is rather the able advocacy of counsel than the 
impartiality of a judge. The advantages of petite cul- 
ture are very local; they are admittedly dependent 
upon the nature of the soil, climate, kinds of crops, and 
habits of the cultivators :* and a universal system of 
peasant proprietary regardless of local conditions does 
not recommend itself as a paragon of perfection. Thus, 


® Young, Travels in France in lichen Betriebs: ‘“ Boden, Klima, 
1787, de. i. 410; ante, p. 100. Arbeit, Sparsamkeit, und Intelli- 
™*Je ne veux pas dire que le genz,’’ je nach ihren verschiedenen 
petit proprictaire cultive mieux, Verbindungen, manchfaltige Re- 
mais il cultive avee plus d’ardeur sultate darstellen, und dass allge- 
_ et de soin, et regagne ce qui lui meine Vergleichungen nur bei 
manque du cété de l’art.\—Toeque- _ besonderer Wiirdigung der einzel- 
ville, De la Dém. en Amérique,i. nen Factoren zulissig sind. Dureh 
80n. Boden und Klima ist die absolute 
* Cf. Mr. Cliffe Leslie's own essay, Production bedingt, durch sie ist 
_ ubi sup. at pp. 297-8. The points bestimmt, welche Gewiichse gebaut — 
@ very well expressed by Vogel. werden kénnen; die Arbeit wirkt 
» writing after a tour through auf Qualitiit und Quantitiit; die 
all properties in the Black  Sparsamkeit schafft einen Betriebs- 
t in 1837 (Geschlossene Hof- fond; die Intelligenz aber bringt 
des badischen Schwarz. die relative Production der abso- 
p. 4): ‘Ich habe sichere i 
simmiliche Iactoren zu 
yollkommenen Ganzen.’ 


"*Tn Treland, at the death of 
any holder (tenant), and often 
during his lifetime, the children 
divide the land among themselves, 
each of them building a cottage on 
it; or, if the tenant has no children, 
he sublets his land to several small 
farmers, and allows them to settle 
on it, notwithstanding the stipula- 
tions of the lease. Such breaking: 
up of the land must lead to the 
most wretched kind of farming, and 
to pauperism on the part of the 
tenants. . . . Although the popula- 
tion of Flanders is twice as dense 
as that of Ireland, a Flemish peasant 
would never think of dividing the 
farm he cultivates among his child- 
ten; and the idea of allowing a 
stranger to settle and build a house 
on it, and farm a portion of it, 


ms would Appear altogether monstrous 
to him. On the contrary, he will 


submit to extraordinary sacrifices 

give his farm the size and typical 
should have, 

is it that the Fleming and 

hold such different 


points of view? I think it is partly 
due to the difference of race, and 
partly to circumstances. ‘The Celt, — 
being more sociable, thinks most of 
the requirements of members of 
his own family, whilst the Teuton 
thinks more of the requirements of — 
the soil and of good cultivation. 
Nowhere to my knowledge does 
the Celt show himself a cultivator 
of the first order; it is to the 
German, the Fleming, the English- 
man, that agriculture is indebted 
for its greatest improvements. The 
Celt has in several countries sub-— 
divided the soil for the sake of his 
family, without regard to the re- 
quirements of national husbandry.’ 
Systems of Land Tenure, PS 
(Cobden Club), pp. 451-2 (M. 
Laveleye). In all matters the 
efforts cannot altogether cha 
hereditary nature, 

1 Lady Verney, How the P 
Owner Lives, de. p. 182. © 
is the great nightmare of rm 
Russia at present.’ Bene ee 













































present proved a failure. 


serious inconvenience. 


thirty owners.’ 


* Lady Verney, How the Peasant 
Owner Lives, &c. p. 179. Lady 
Verney describes an illustrative 
case that came under her own ob- 
Servation, Driving one day a few 

tiles from Clermont, a large town 
f 40,000 inhabitants, she saw an 
Na . oe potatoes on a plot 
ground ‘the size of a pocket- 
handkerchief. We asked wee if he 
Aad any vines, “Yes, but an hour 
_ off from here.” “And where do 
gous live 21). xe At a village more 








Within the last year or two active remedial legislation 
has been set on foot by M. Durnovo, but the faet ye. 
mains that the attempted artificial creation of peasant 
proprietors as a bulwark tothe State in Russia has at 
A different point, which Mr. 
Cliffe Leslie has altogether overlooked, is that where 
law of equal division on intestacy is in foree, which js 
usually the case among peasant proprietorships, the 
scattering and entangling of the small parcels of eround 
belonging to one owner is apt to grow into a very I 
Lady Verney, quoting the ofli- 
cial Enquéte Agricole, calls attention to cases where, 
in a single French commune, some 2,000 acres were 
divided into 5,248 separate parcels belonging to 170 
proprietors,? and in a debate in the House of Commons 
an assertion has been made that a particular walnut 
tree in France has been known to belong to two-and- 
Another advantage alleged in favour 
of peasant properties is that the labourer becomes a 
great land-buyer, and that the continual acquisition of 
small portions of land by purchase proves the profitable- 
ness of the petite culture;* but if this constant inter- 
_ change of land is attained owing to excessive obligatory 
subdivision on intestacy, which leads peasant families 
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yn. PEASANT PROPRIETORS IN RUSSIA AND) 


and individuals to pauperism and oe 

the land, it may be questioned whether the ; 5 Se, 
Pa always a healthy one. As regards bi clu a 
together of several peasant proprietors a neces Fe 
machinery, which is proposed as their proper remedy ~ 
for supplying themselves with what each could not 
afford singly, one remark suggests itself. Since many 
of the properties are very small, it As probably no 
exaggeration {to say that one mowing-machine, or 
threshine-machine, or the like, is shared between thirty 
' or forty owners. Yet it must surely not unfrequently 
i happen that, owing to the state of the weather or of 
the crops, all the thirty or forty owners want their 
mechanical ‘ ewe lamb’ at precisely the same moment, 
and therefore, if hand labour is not sufficient or obtain- 
able, many of them must be threatened either with Joss — 
or damage to their crops, or else contribution towards — 
a machine of which they do not reap the benefit. 

But the most telling evidence in comparing large 
farms and small holdings lies in the hard fact that the 
average return of produce under the large system of 
England is very much greater than the average return 
of produce under the peasant proprietorships on the 
Continent. According to M. Maurice Block, the French 
statistician and political economist, it appears that 
while the percentage of persons agriculturally employed 
in England is smaller, often far smaller, than the per- — 
centage of such persons in the other countries of Europe 
(this being a natural consequence of the large-farm 
system), yet the average return of corn per acre in — 
England is very materially greater than the aver 
return of corn per acre elsewhere. M*Culloch comp: 


weer ee 


| 















than two miles away" (where he 
asked us to come and see him). He 
had to carry tools and produce on 
his own back, or that of his woman- 
kind, to and from each of his mor- 
sels, while the vineyard required 
daily care of the closest kind during 
great part of the year.’—Ib. 180-1. 

3 Hansard, Parl. Deb. 3rd ser. 
yol. elxxxiii. 1998 (June 6, 1866). 

4 See Mr. Cliffe Leslie in Systems 
of Land Tenure, &c. (Cobden 


* See the table set out in Block, ed, (Paris, 1869), p.963 ab 
Club), pp. 803, 297. a ee 


eee politique et sociale, 1st in Reports, Land Tenure in Burope, a 








/ one acre of land in England yields, from hej 
tter farmed, considerably more wheat than tw 
in France ; and that if an estimate were made for barl 
oats, turnips, beef, or wool, the difference jn favor 
England would be seen to be greater still. One 1 és 
and one horse in England, he goes on to say, prod 
more corn and other agricultural produce than tines 
men and three horses in France. Labour in the tal 
is misapplied and wasted.® The cause of this ee 
partly be that it is impossible to apply to very endl 
properties the tonic embodied in the principle of 
division of labour. In large farms a farmer can bea 
specialist in one particular branch of farming, and 
know his work exceedingly well; in peasant proprietor- 
ships there is always some danger that the peasant may 
be a Jack of all the branches and master of none 
Further evidence of the inequality of net returns re 
England and France is given by Sir James Caird, in an 
address to the Statistical Society on the British land 
question, in 1881. He calculates that an average 
English farmer will, in fairly prosperous times, make a 
ten per cent. return on the whole of his farm, while a 
a gad makes little more than a 
man will ee Some ee ica otis on eee 
labour and tradesmen to the se Prone ck $002 7 
year, while the Frenchman cannot do more dias emplay 
himself and his family; and it appears that while the 

























average wheat crop in 
© acres 







AGRICULTURE IN FRANCE AND E) 


England is twenty-eight bus 
an acre, that of France, with all its thrift and sunny cli- : 
mate, is barely eighteen.” Alike i is told of Belgium 
by the late Mr. James Howard, M.P. There, he says, 
high rents and low wages are the predomnnanl features 
of the petite culture, features which in England would be 
considered anything but commendable ; but m the at 
farm districts the rents are lower and wages higher. 

And it is not as though the existence of great land- 
‘tsclf the cause of evil. On the con- 
at landlords of England are 
models of good management. Let the reader turn to 
the chapter devoted to them in Mr. T. TH. Escott’s 
‘England, * where assuredly he will not read the 



















lordism was in 
trary, the estates of the ere 















7 Tt is, perhaps, worth while to it, or 1307. The Frenchman will 
quote the whole passage : ‘It may receive 10 per cent. on only one- 
be well to say a word or two upon sixth of his employed in cultivation, 
that distinctive feature of British and 8 per cent. on five-sixths sunk 
agriculture, the cultivation of the in the ownership of the soil— 
land by capitalist farmers, as com- together, 531, [this would amount 
pared with the peasant proprietors fo 4"1 per cent. on the whole]. The 
of other countries, or the small 168 acres of the Englishman will 
farmers of Ireland. Eighty-five afford an annual expenditure, on 
per cent. of the cultivated land of labour and tradesmen, of 250/. to 
Great Britain is held in farms 8007. The 22 acres of the French- 
averaging 168 acres, and 15 per man will not more than employ 
cent. in farms of 50 acres and himself and his family. The ave- 
under, Of the 32 million culti- rage wheat crop in England is 28 
vated acres,27 millions are held by bushels an acre; that of France 
the class of considerable farmers, barely 18. There seems thus no 
men employing labour, and using indueement to copy the French 
labour-saving machinery and other system.’ Caird, British Land 
means by which labour is rendered  Qwestion, pp. 22, 28 (Opening Ad- 






























































(Parl. Papers, 1870), pt. i. 221, and 
Laurence, Primogeniture, 83. In 
the second and entirely rewritten 
: edition of M. Block's work (1892), 
_ the data for this table are not given, 
and it would seem, from another 
ble in the 2nd edition (p. 79), 





that a few of the statistics had 
undergone substantial change or 
needed substantial alteration, 
though not sufficient to affect the 


accuracy of the assertion in the — 


text. 
® MCulloch, Treat. Succ. 117. 





most productive. The individual 
capital employed in the cultivation 
of the soil will average about 1,300/., 
which is fully equal to the ayerage 
capital of a French peasant pro- 
prietor. The Englishman, in fairly 
prosperous times, will make a 10 
per cent. return upon the whole of 





dress of Sir James Caird, Presi- 
dent of the Statistical Society, 1881). 
® Howard, Continental Farm- 
ing, 45, Mr. Howard was Liberal. 
member for Bedford, 1870. See pe 
104, ante. ‘ “as 
® Escott, England, i. 42-71 (Lon. — 
don, 1879). iy : ie 



















f an author who can be said to have 
originally specially prepossessed in their favour fy 
the courtesy of the Dukes of Cleveland, Dey. ae 


Northumberland, and Westminster, Mr. Escort was 


himself permitted to make, and was assisted in maki 


@ inspection and inquiry into the workine of their 


great properties, and he draws a picture which leaves 
in the mind a feeling that if all agricultural enterprise 
was Incorporated in well-nanaged large estates charac 
rised by the care, neatness, spick and span arrange 


ment, and attention which these display, there could be 
little outery for a change. He speaks of the snug 
homesteads and farm buildings, the perfection of clean- 
ness and neatness, of the large sums expended in the 
rebuilding of dwelling-houses, in the laying down of 
main roads, in the reclamation of land by drainage 
planting, and enclosure, of the methodical and punta 
administration of every department of the property 
Just as though it were a Government office or a mote 
commercial undertaking; and so far as external ap- 
pearances are concerned, any traveller can judge for 
himself. And the impartial opinion of so discerning 
a foreigner as M. de Laveleye, who is indeed in part an 
aay ge Poptetor, is not without its 

‘ glory of England,’ he says, ‘to have 


remained free from the consequences usually attending ~ 


1 ; Aerts : Seat 
t . large-property system. Great Britain possesses 
class of landowners and tenants alive to the require- 


ments of agriculture ; and her gigantic commerce has 


provided employment for the small frecholders whose 

lands have been swallowed up.’! Possibly all thes : 

raises are more applicable to the greatest landlords 

han to some of those who’ own a lesser acreage, an 
Systems of Land Tenure, &c. (Cobden Club), p. 479. 


~ have been hard 
worth while rememb 


ESTATES OF GREAT ENGLISH DANI 
hit by agricultural distress, 
ering that, had peasant propriet 
peen in the place of the landlords of moderate or small 
estates, agricultural distress would have far more surel ; 
ruined them; and, after all, the moderate estates have 
incidental advantages. Everyone, for mstance, who is 
a lover of beauty and a lover of nature, everyone, in 
fact, who is not blinded by an undiscriminating utilita- 
or hardened to all sentiment, would regret 
and ornamental timber, which 
nt throughout the length and 


rianism, 
levelling down the useful 
is so conspicuously abse 
breadth of the peasant properties of France. 

I have dwelt, perhaps, disproportionately long upon 
this branch of the subject, and incurred the risk of. 
repeating some of the remarks in the chapter on 
France, because a growing tendency evinces itself at — 
the present day to exaggerate the benefits of the small- 
farm system by overlooking the economical uses of the 
large. Personally I am in favour of giving as wide an 
extension as possible to the small-farm and allotment 
system as is compatible with good economical result, 
and fair under existing conditions. There is, however, 
much to be said on both sides. The question of large 
and small farming is an eminently debatable one,” but 
since there exist rich mould and sandy waste, crops 
which grow in heavy soil and crops which grow in 
light, a bleak climate and a sheltered, it is only 
ignorance that can suppose that the whole country 
can be mapped out with the artificial accuracy of a 


* The advantage of small pro- and the petite cultwre, especially 


~ perties in land is one of the most when the small farmer is also the 


disputed questions in the range of proprietor, . . . is a question upon 


_ political economy.’ Mill, Pol. which good judges at present differ,’ 


- Econ. bk. ii. chap. vi.s.1. ‘The Tb, bk. i. chap. ix. s. 4. 5 
omparative merits of the grande a 





to extend the number of small holdj He 
ments, and it is much to be ho a 


ped that success «i 
attend these earnest and genuine efforts "a | 
ments Act of 1887* and its amending Act of aan 


recognised the principle of compulsory pure] 
land by local authorities for the soba al nail 
which indeed increased from 357.000 ai 886 t ca 
m the year that the latter Act was picate "he 
Lands Act of 1888,5 by authorising the eal of oleh 
with the consent of the bishop of the diocese and 
Board of Agriculture, was intended to enesatea th x 
purchase as small holdings, although there is raha 
to suppose that in many cases the ‘glebes are song 
up by neighbouring landlords. And the Small Agricul 
tural Holdings Act of 1892 has introduced compulaat 
purchase of land for small holdings, throuch the medial 
of the county council. The intending purchaser must 
bey down one-fifth of the purchase-money at the time 
. and part of the money may be secured by 
a ges on the land; while the State assists the pur- 
el ipa at 5 low rate of interest, repayable by 
e.. » Mm a period not exceeding fifty years—on 
. pattern of the Land Purchase Acts in Ireland. A 
oe Chaplin, who conducted the | 
i. ae “aes of Commons, that it might be 
; Saale g ~ ae of yeomen, whose dis- 
ywhere regretted,” but it will not b 
Bes ; 
a i a he . = that small holdings are to exe 
ee one acre, while allotments do not (6! 


55 s and 51 Vict. ¢. 48, s. 3 
‘ae ae ane 5 and 56 Viet. e. a, ee 
aes ere . Parl. ‘og, 4) Olli 

‘Purposes the ne between Giaene oe ae 91 

Se are since 18, wish had frequently been, expt 


The Glebe 


ALLOTMENTS AND SMALL HOLD! 
years how far this hope is 


easy eh say for some 


E46 be realised.® 


The true ideal to be deduced, judging partly from 


continental experience, 


seems to be that as much Vv 
prevail in the size of propertie 


and especially from Germany, 


ariety as possible should 
s in English country 


districts, and that the size should vary according to the — 
kind of crop to be cultivated. An unbroken array (oh 


small propertie 
and produce as a so 
Crops requiring to be re 


s would be as deleterious to agriculture 
lid block of overgrown estates. 
ared with minute attention and 


care ! succeed best with small holdings; crops of which 
each blade does not need individual attention are most 
advantageously grown on a larger scale, on compara- 
tively large properties—and among the latter crops 
are corn and pasture, which, be it observed, comprise 
the chief agricultural industries of England.’ 

How are these deductions applicable to the English 
law of primogeniture on intestacy ? One of the main 
reasons for which its alteration is advocated is that it 


on various occasions by Lord Salis- 
bury—vide speech at Birmingham, 
November 24, 1891. 

® See also 56 and 57 Vict. ¢. 73 
(Local Government Act, 1894), re- 
lating to (s. 9) acquisition of land 
for allotments by compulsory pur- 
chase, and (s. 10) compulsory hiring 
of land for allotments by parish 
council. ‘The latter is probably the 
first occasion on which compulsory 
hiring of land has been authorised 


_ by statute. 
-*® P, 146, ante. Compare Mias- 


ski, Hrbrecht, ii, 462 sq. 
4 Such as vines, hops, beetroot, 
ves, tobacco, or sometimes fruit. 


' This appears to be John Stuart 


Mill's conclusion: ‘The most ap- 
parently impartial and diserimi- 
nating judgment that I have met 
with is that of M. Passy, who 
(always speaking with reference to 
net produce) gives his verdict in 
favour of large farms for grain and 
forage ; but, for the kinds of culture 
which require much labour and 
attention, places the advantage 
wholly on the side of small cultiva- 
tion.’ Mill, Pol. Econ. bk. i. chap. 
ix. s. 4, Compare Mr. Underhill 
pamphlet, Should Entails be A 
lished? p. 11, where the pas: 

is quoted, and other autho 
opinions in a similar sense 





wearer 


ae rural address at Birmingham, in Kt 
guia at ei Boe ae an Tol ac 
a : ‘i 1S particular eldest sons with all that conciseness, intuitive obser 
the merits or demerits of others being referred to later, and poetical genius, which have contributed ) 
: oo admixture of large with small said, after dwelling upon the very serious responsib 
properties according to the kind of crop, that the a a . f wealth, ‘as clearly as any man possibly can, ani 
agricultural industries predominant in England—corp- Sy vate as highly, the value of wealth, and of hereditary 
ens and pasturage—are best promoted by cultiva- > wealth, as the security of refinement, the feeder of all — 
tion on a large scale on large estates, that the actual fm __ those arts that ennoble and beautify life, and as making 
net return of the large properties of England creatly | a country worth living in. Many an ancestral hall in 
exceeds, acre for acre, that of the small pea “W —s Bneland has been a nursery of that culture which has — 
properties of France, and that the neatness, method q ag ae of example and benefit to all. Old gold has a 
and management in connection with farms on the b 4 civilising virtue which new gold must grow old to be 
press English estates display to the inquirer an me capable of secreting.’ ® As an American, his opinion is 
éfficient result, which small properties have not the } the more valuable, even though he had a known lean- 
means nor the capacity to emulate. The question is ing towards English institutions. It is precisely that — 
not how to yield to an abstract craving for land, which somewhat indescribable refining influence and force (Oy 
would most probably be turned to diseust if ae ap- example which lend primogeniture its true value, a 
Plicant found himself foisted by force of competition j™@ _ind of intangible reflection, imperceptibly acting for 
into a plot of worthless heath, but how to produce the _ good upon all those who know it, prompting them to 
ee best economical results for the community under exist- picture a standard up to which they feel they ought to 
ing requirements and conditions. To refute the cous act, and gradually instilling a social refinement into 
peeton that primogeniture should be abolished in order _ their lives, even though the individual holder of such a 
to institute a universal system of small properties, it ; position who is best known to them should perchance 
‘is sufficient to show that large properties, or come “SH  ~—_sintot'_ realise the abstract standard. The system of 
paratively large properties, are the more ‘useil fot __ primogeniture is like a path leading up to an ideal 
certain purposes. In England they are not onl y useful _ image of good taste and refinement; and the image ~ 
_ for certain purposes, but they have a strone case: and _ would be much less sought after if the path did not 
‘it would therefore be quite indefensible to strike at the cet. ; 
hole root of the existing law on no better eround Be out in any way vonling fromthe 


n the avowed object of destroying the larger pr 4, Se ee Suntan ae tate 
nd Midland Institute, Birming- London, Macmillan & Ci 


e 





, it is worth while just 
usefulness that an * eldest son 
opportunities of showing, should wealth and fort. 
favour him, Putting aside * black sheep,’ devoid of 
eonscientiousness and wilfully perverse, whom it will 
be more convenient to mention directly, the early 
ing and education of an eldest son implant in every 
conscientious person the very highest sense of duty and 
responsibility. When he succeeds to the family estate, 
or indeed before, he is brought to feel how much the 
happiness of many depends upon him; how much the 
well-being and comfort of many tenants and subordi- 
nates are balanced upon the pivot of his course of poliey 
and conduct; how far he can, by applying the experi- 
ence and study which education and leisure have left 
at his command, so lay out his capital that he may 
improve his dependents’ condition in an infinitely 
greater measure than their own more modest resources 
could have enabled them to do for themselves. He 
cannot, in all human probability, be a specialist in 
everything, but he takes a general pride in the excel- 
lence of his estate, and devotes himself to make it excel 
at least in one groove with which he is well acquainted. 
Tf his delight is agriculture, he will display a most 
_ painstaking interest in all those little details which are 
the secret of a model farm; he will make encouraging — 
inquiries after the newest silo, or after the efficiency of 
the appliances in the farm buildings; and promote 
_the introduction of latest improvements in English or 
American machinery, which excite the admiration of @— 
Jayman at any agricultural show. If by chance h 
should be the great landlord of some country town, he — 
will endeavour to make it as fashionably or commel 
attractive, and as well laid out, as Eastbourne « 


train- 


=) 


PRACTICAL VALUE OF GREAT LANDLORDS 


Buxton have been by the Dukes of Devine | 

Tynemouth by the Duke of Northumberland. He has 
unusual opportunities, if his tastes and generosity 80 
dispose him, to help the village schools and ie 
the more promising pupils ; to rebuild cottages an 

equip them with every sanitary benefit—cottages which 
without him might have been little better than squatters 
huts; to restore the village church, for which, had 
there been no supervising landlord, years of dilapida- 


. . m ; bs ° 
tion might have been in‘store. To county work, if he 


will, he can lend a very valuable hand. In county 
councils he can often bring special knowledge to bear ; 
may-be in a disputed matter he will suggest a wider 
ground of solution than would have occurred to his 
neighbours, owing to the line of thought to which more 
general experience has trained him; and his intimate 
acquaintance with parochial concerns may not Im- 
probably make his advice of value to the new parish 
councils. Upon the magisterial bench his position is 
unique, for he is one of the chief supports of that bench 
in its present form, which exists nowhere else in the 
world. There are always a few busybodies who delight 
to abuse the magisterial bench, but whatever accusa- 
tions its critics may bring, it discharges an indispensable 
office at a great saving of cost to the country, its 
decisions on the whole are far less open to discussion | 
and prejudice than they would be if made by the erities 
themselves, and, unless anything so unwelcome should 
occur as that the magistracy should become swamped 


* Cf. Escott, Hngland, i. 58, 66.  proval of the landlord or that of 
In these places the land is let out his responsible agents. 7b.67. The 
for building purposes in the usual salutary effect of this regulation is 
way, but no house or structure of certainly one of the first features 
any kind is permitted to be erected that strikes a visitor to Bast- 
which has not received the ap- bourne. ; 


0 





ie Ci Fe Beets 
nbers who incidentally appeared 
of on the bench, it will continue to cop 
much dignity and respect. And there is yet 
sphere in which hereditary wealth can exerci 
remarkable influence—only too often forgotten or ov 
looked. If there were no rich, there would be a 
charities. Many a deserving institution receives no te 
considerable portion of its support from the Possessors 
of hereditary wealth. Foreigners have been atracl by 
the large amount of money given in charity in Eneland 
as compared with any other country in Europe; anil 
though this may be partly due to the growth of com 
mercial and manufacturing prosperity, it does not by 
any means seem to be entirely so. It is unreasonable, 
of course, to attribute to hereditary wealth more credit 
In this respect than it deserves; but it is not to the 
argument to say ‘Oh, but it can afford it!’ Hereditary 
wealth is there, and does afford it. The facts remain 
that charitable subscriptions in England greatly exceed 
those on the Continent, that a glance through many a 
subscription list will show that hereditary wealth bears 
a considerable share towards the total, and that excellent 
London charities and hospitals, and, perhaps even more 


markedly, local charities in the country owe much to 
its liberal contributions.* 


* I am aware that, as regards wealth and primogeniture have 
hospitals, there are some people fateh inimatnintning diane Eyen, 
ho think that State-supported however, if hospitals were ever to 
itals are better than those sup- 
d by voluntary contributions, would not affect the drift of the 
he idea of State management argument in the text as regards 
been favourably regarded _ other charities. 
d, and so long as the Professor Ihne, of Heidel 
has told me that one of the 
that struck him most in his 
of England was the very 


ther 


seg 


come under State management, it 


GREAT LANDLORDISM NOT MERELY 


Yes, but—urge the opponents of the whole 
view °—this is all merely an ideal, a picturesque oT 
the English landed aristocracy painted as it sho b 
not a description of the landlord as he 1s; and it woul 
be as sensible to claim for native ore all the virtues of 
refined gold, or to represent the crude material as being 
as valuable as the perfect metal. This m a sense ae 
true; but surely it is pertinent to remark that without — 
the native ore there would be no gold at all. Large — 
proprietorships may not be perfect ; human imperfee- 
tion pervades all things ; every where there live black 
sheep and dusky sheep. But large proprietorships have 
special qualities, which could not be so well developed 
by any other system, some of which have been roughly 
sketched in the last paragraph; and though probably 
no landlord can be superhuman enough to combine 
them all, many landlords have shown themselves to 
possess more than one. Black sheep there always are 
and always must be; but it might prove a quaint and 
rather metaphysical inquiry if it were possible to — 
ascertain how far the acreage owned by the few black — 
sheep, under a system of large properties, corresponded 
to the acreage owned by the proportionately increased 
number of black sheep, who would be the equally un- 
pleasant adjuncts of small properties. And what, we 
may wonder, would be found to be the respective inte 
sity of their evil influences? Those who hint that t 
black or dusky sheep are so numerous that the 
is not worth the candle, that their follies more 


amount of money here devoted to duties upon the position 
charity, as compared with other landlords. = 
countries. ® Compare Mr. G 

_ See Additional Note, p. 219, infr., J Land 









er ye 


u tweigh any good that may result from th 
__-primogeniture, should cast their e " 
greater landlords of the country 
only over the peers), and see how com arati 
can really be branded as nerniclously aa “a 
position which they have inherited and slioula ee a 
a trust. Such inquirers would probably be a | a 
at the numbers. They went to curse te a 
bless. Some few landlords may unfortunately ] 
trievably disgraced, and the publicity viven Re tha 
misdoings in the public prints tends to leave a fala 
impression that many more of their class are lke the 
the case of others who waste away their opportunities 
in dissipated wantonness or pointless extravagance 
would be condemned by no one more severely Gum 
myself (although an individual cannot always rad 
precisely what wantonness or pointless extravaganiin 
embraces) ; but in the case of the latter it will somes 
times be found that they administer their agricultural 
duties creditably, and do not allow a reprehensible life 
to detract from the welfare of their tenants and subordi- 
nates. Those who seek to condemn primogeniture on 
this ground are apt to let their predilections exaggerate 
and distort the number of really censurable landlords. 
Agitators who have attempted to denounce the local 
lord of the manor in his own parish have learnt to their 
cost that he is far more popular than they would have 
ot: and it is apparently forgotten that 
f : is a community of strict business rela- 
tionships such as may be found in America, where the 
lessee must pay every cent of his unreduced rent or else 
throw up his holding, and the lessor never shows any 
those little kindlinesses which English tenants hav 
had such good reason to appreciate. : 
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FRIVOLITY : CAUSE AND EFFECT ?- 


d, once more, in Mr. George Brodrick 
book on English land and English 
landlords, that the abolition of primogeniture would 
«sensibly check’ the alleged senseless frivolities of the 
London season, the scandals of turf speculation, the 
restless passion for amusement, and the ignoble race of 
social competition. ‘Would the army, he continues, 
‘pe less eflicient if it should lose the services of a few 
officers in the Household Brigade and cavalry regiments, 
who take up with military life as a gentlemanlike pas- 
time, and have no intention of continuing it for more 
than a few years? Would the wisdom of Parliament 
be diminished if the number of young county members 
were lessened by the subtraction of those who owe their 
seats to mere acreage and family names? These are 
questions which . . . must be faced by’ the social 
advocates of primogeniture.’ With all deference to so 
eminent an authority, I very much doubt whether the 
abolition of primogeniture would really affect these 
matters in any sensible degree. I cordially agree in 
condemning, as Mr. Brodrick incidentally does, those 
beings to whom match-making is the supreme end of 
human ambition, if indeed (which I doubt) they are 
parasites peculiar to this form of society ; but is it really 
to be supposed that the so-called frivolities of the 
London season or the restless passion for amusement will 
be curbed by the extinction of ‘eldest sons’? Are the 
gaicties of Paris or the social entertainments of New 
York any the less ‘frivolous’ because primogeniture 
does not exist there? Or will the human propensit 
for gambling and turf speculation at Epsom or Ne 
market show signs of dying a natural death just be 


7 Mr. G. Brodrick (Warden of Land and English Lan 
Merton College, Oxford), English 115. 


Tt is urge’ 
very interesting 















PRIMOGENITURE AND TITLES 


worthless ubiquity and loss of dignity inseparable from 
titles which descend to all descendants of the original 
holder are too familiar from continental usage to need 
to be elaborately illustrated. Where all the children of 
a Baron are Barons, as in Germany, the comparative 
insignificance of the title is a commonplace. They 
enjoy neither the superiority of political office, like 
every member of the English House of Lords; nor can 
they possibly command that respect which they might 
attract if only they possessed a scarcity-value. Of - 
equally little account, generally speaking, are an Italian 
Count or a Portuguese Marquis. Tales about Russian 
‘Princes’ who have been reduced to cleaning boots 
or driving cabs* are almost proverbial; it has been 
stated that the expression ‘ whole villages of Russian ee 
“Princes”’ is scarcely an exaggeration ; * and in Sir 
Donald Mackenzie Wallace’s exhaustive standard work 
on Russia a vivid comparison is drawn between the 
Russian prince who belongs to the highest rank of the 
noblesse, and his penurious ‘princely’ counterpart, 










The above reasons all hold good were the House of 
Lords non-existent; but primogeniture has another 

raison @étre so long as the House of Lords continues jn 

its present form, or even if it were so modified that 

apart from life peers, the hereditary peers elected out of 

their own body a certain number of representatives who > 
alone might sit. It is not the place here to discuss the 
merits or demerits of a wholly or partially hereditary 
peerage, or plans of reform, but two conditions seem to 
be requisite to enable an hereditary peerage properly 
to support its dignity. The first is that the landed 
estates of peers should descend by primogeniture 
(whether or not the general Jaw of the country pre- 
scribes primogeniture for other estates), and this view, 
it will be remembered, was even adopted by Napoleon,! - 
for he contrived to introduce majorats for senators’ ; 
estates, notwithstanding that it was an exception to his 
general code; and the second condition is that primo- 
































1 See p. 107, ante. 
2 By the old feudal law of Eu- 
rope dignities were transferable 
(irrespective of primogeniture) 
with the fiefs to which they were 
annexed; so that if an estate 
_ which had been erected into a 
duchy or marquisate was sold with 
consent of the feudal lord, the 
chaser became ipso facto in- 
ed with the dignity, as well as 
1 the estate. See Cruise on 
mities, p. 3. That this was not 
law dn England was finally 
din the Berkeley Peerage 
e in 1861. In the words of 


























geniture should control the descent of titles.” The 


Lord Campbell, a peer cannot, by 
selling his estate, of his own au- 
thority and of his own caprice dis- 
inherit his own sons, transfer the 
peerage to a stranger, confer a 
privilege on this stranger to demand 
a summons from the sovereign to 
sit in the great council of the 
realm, and compel the unwilling 
sovereign to receive the homage of 
apeer so created (8 House of Lords 
Cases, p. 81). 

The reason that the descent of 
titles in England came to be 
limited to one son only, appears t0 
be that the early English thanes 



















were nobles merely by virtue of 
their office as councillors of the 
king, and that, as the king’s coun- 
cil could not be indefinitely en- 
« larged, they were succeeded in the 
council on their death by one son to 
the exclusion of the others, and upon 
him alone accordingly devolved 
the official title of nobility. Lau- 
rence, Primogeniture, 121, based on 
Professor Freeman’s Comparative 
Politics, pp. 263-265, 283. ‘That the 
one son came to be always the 
eldest was largely dependent upon 
_ the development of feudalism (see 


It is, however, to be noted that in 
feudal times many of the greatest 
barons and princes in the feudal 
empire, more particularly in France, 
held their estates without titles at 
all. One of them, De Courey, was 
proud to boast that he was neither 
king nor count, but plain Seigneur 
de Courey. (Rt. Hon. T. Pember- 
ton Leigh {afterwards Lord Kings- 
down], judgmt., 6 Moore’s Indian 
Appeals, at p. 191.) 

8 Seo Sir D. M. Wallace, Russia, 
i, 452. 

4 Laurence on Primogeniture, — 
126. ‘ 


int pelled to eke out a lowly subs 
ence in his squalid hut.’ 
There is an altogether different side to the social 


aspect of primogeniture which has not yet been 
mentioned, viz. the effect of its domestic working 


within the family. A good deal has been written and 
said upon the apparent patent unfairness which at first 
“sight seems to be inflicted upon younger children and 
daughters. Why are they to be pauperised for the 
sake of an elder brother ? when by the rights of man 
they are entitled to an equal share ! Upon which it is 
tempting to remark that if all the fallacies, which that 
conveniently loose cloak ‘the rights of man’ has har- 
boured, could be together brought to light —well, little 
light might be left to expose fallacies elsewhere.’ 
Why are they entitled by right to an equal share? 
They are not entitled by right to any share at all, 
except to a competence. They have usually no right 
through having helped to earn the paternal fortune by 
their own work, obviously, for their father has generally 
" obtained it independently of them, and perhaps before 


® <The Prince [just described] 
belongs to the highest rank of the 
Russian noblesse. If we wish to 
get an idea of the lowest rank we 
have’merely to go to the neigh- 
bouring village. ‘There we shall 
find a number of poor, uneducated 
‘men, who live in small houses, and 
e not easily to be distinguished 
‘ae peasants. They are nobles, 
ce the Prince; but, unlike him, 
have neither official rank nor 
fortune, and their landed 
consists of a few acres of 
land, which barely supplies 
1 first necessaries of 


life. If we went to other parts of 
the country we wight find mem in 
this condition bearing the title of 
prince! ‘This is the natural result 
of the Russian law of inheritance a 
which does not recognise the prin- 
ciple of primogeniture with regar@ 


to titles and estates. All the sons — 


of a prince are princes, and at 
death his property, movable an 
immovable, is divided equa 
amongst them all’ Sir D. 
Wallace, Russia, i. 410. 

® Compare John Bright, 
sard, Parl. Deb. 3rd. ser. © 


1993, ‘ contrary to all natural 


gOCLAL POSITION OF YOUNGER 


y were born; and the only other right they « 


ove would be pased upon expectation, and they h 


peen prought up all their lives to know that bee: 
of their father’s fortune would not come to them. : "e rey 
can be no injustice done, nor right disregarded, i ey 
have taken no part in earning the fortune, and if they : 
have never been led to expect that on them father’s 
death it would be divided as theirs. Nay, more, the 
younger sons, for whom the cudgels are 0 vehemently 
taken up (though it is by no means clear that they 
would always take them up so vehemently for them- 
selves), owe their very social position and rank to the 
institution which is so bombarded in their name. It 
is just because they are members of a nobleman s or 
gentleman's family, which primogeniture has contri- 
buted to distinguish above others, just because they 
are ‘known all about,’ that they obtain that slight social 
start which is wanting to the ordinary mortal. In the 
field of politics, if they should choose it, they enjoy the 
same slight advantage—and this sometimes even if they 
should adopt contrary views to the traditional opinions 
of their family. Formerly, too, they had special 
privileges and prospects for promotion in the Church, 
the army, or the civil service, though such methods of 
exceptional preferment have been toa great extent 
wisely abolished. It seems, too, a mistake to suppose 
that the fact of being a* younger son * is now any serious 
hindrance to advancement even. in business ; for though 
the country may have been passing through a transi- 
tional stage, when it was considered unsuitable for 


younger sons to enter the business professions, there — 
"appears now no lack of willingness or avidity on their 


art to do so—still less in an age when a peer of 
ealm is able and willing to continue his pro 





hap 
_ 


‘ee hile ma, 
way to the Stock Bx 


others would no longer despise becoming articled 
In a solicitor’s office, or clerks in a bank, or the like 
Nor is. there really much force in the contenti 

that the custom of primogeniture, and practice a 
settlement, make an eldest son so independent of his 
father that he is apt to be disobedient and defiant with 
impunity ; or in the other contention that if a re-settle- 
ment is to be made owing, for instance, to a father’s 
desire for a second marriage, the eldest son becomes a 
selfish and captious judge of his father’s actions, inten- 
fons, or excuses.* Many readers are probably struck, 
on the contrary, by the rather academic nature of such 
Suggestions. It almost seems as though their authors 
had set themselves down to extract and invent every 
possible combination of circumstances which only these 
authors’ ability could clothe with much degree of 
plausibility ; for these notions have but little foundation 
in fact. Eldest sons do not habitually lay themselves 
out with a kind of prurient perverseness to cross their 
father’s path, and thrust every conceivable cause of 
friction into the family agreement. Were they actuated 

.: by no higher motive, a feeling of family pride, and 


desire to avoid scandal and gossip, would generally — 


exercise a wholesome restraint, and, as has been left for 


inference in an earlier chapter, both father and son — 
have nearly always something to gain by a settlement 


i Oca RESeeI Lord Coleridge, missible for non-judicial peer 
» intimated, on his suecession to take an active part in the j 
in 1894, that this was his ments of the House of Lords 
and the Attorney-General appeal. Lord Coleridge has § 

Rigby) gave it as his opinion practised accordingly. «a 
‘itregularity would becom- * Nente, Hiei, of Bntail. 

Me Settlement, 19. 


“or resettlement, and little to lose; but, in y 


family transactions are not ordinarily carried ¢ 

qa mercenary, hostile spirit. The prevalent e 

one of amity, not of distrust ; and if eldest sons p 

always so refractory, it is astonishing that settleme 

are still so continually made. : — 
IU. The equitable aspect of primogeniture has to ‘ 

be considered; and it is not, as has already been ob- 

served, an aspect to be considered from the point of 

view that children have each aright to claim an equally 


right’ they have no claim to anything at all unless it — 
be a competence; but the question is rather to be — 


‘approached from the basis that the law of intestacy 


ought to carry out as nearly as possible the probabl , 
wishes of intestate parents among all classes, taking eco- 
nomical and general considerations also into account. — 
Shortly, if a man inadvertently dies without making a Bi 
will, the law ought to be such that it will give effect to his 
presumable wishes consistently with public economical 
and social advantage ; and perhaps I may preliminarily 
hint that the view which I have ventured to adopt in 
this matter is not one of the two extremes which haye 
usually been the subject of discussion in England. ve 
It will help to clear the ground if it be assumed at 
once that the justice of the principle of absolute liberty 
of testation is undisputed, that a man ought not to be 
fettered in the complete and entire disposal of h 
property by will, or compelled to leave a fixed fr: 
to each of his children. In this country neither 
advocates of primogeniture on the one side, nor 
advocates of equal division among the children | 
other, have ever shown any disposition to a 





succession to land ? 


while money and other personal property are divided 
fixed proportions among the intestate’s survivyi 


vely 
CLy 


ng C a re 


dren or relatives, according to the Statutes of Distrib 

_ tion passed in the reigns of Charles IT. and James II; 

and the question of Buplieh reform centres itself round 
‘the abolition, modification, or retention of the law of 


_ primogeniture now applied to realty on intestacy. Are — 


i ; 
the eldest sons of intestates to be ousted from the sole. 


Is this, in most cases, contrary to. 
or in accordance with the presumable wish of an intes- 


tate parent? And what plan is most conducive to the 


public interest ? 


The subject has at various times been debated 


in Parliament. In 1859 


® Kay, Free Trade in Land, 162; 
Neate, Hist. of Entail and Settle- 
ment, 22, 23; Brodrick, English 
Land and English Landlords, 335; 


oy, Locke-King, speech, Hansard, Parl. 


Deb, 8rd ser. exevii. 1822—all of 
whom are opponents of primoge- 
iture; Underhill, Freedom of 
Land, p. 11. As to the French 
légitime, see p. 99, ante; and for 
_ the Pflichttheil, and modifications 
now made with regard to it, pp. 
136, 137, ante. 
* Eig. shares in the New River 
- Company. 


the whole. If an intestate 


Mr. Locke-King, the well- 


known promoter of land law reform, introduced a‘ Real — 
x 


leave a widow and any child or 


children, the widow takes one-third, 


and the child or children two- Ate 
(and for all these purposes the di 
scendants of children are entitled 
to take and divide their deceased g 
parent's share). If an intestate — 
leave a widow, and no child or ~ 
descendant of any child, the widow 
takes half. The other half goes to” 
the father, if alive; failing him, 

is equally divided between the 
mother, brothers, and sisters. | 
there is no child nor widow, the 
father takes the whole; or if he 
dead, the whole is divided betw 

the mother, brothers, and sis 


ae 
For further details and amplifiea-_ 


tion, see Williams, Personal Pr 
erty, 467 (18th ed.). z 


a al as is provided by the Statutes of Distribution 
r personalty. That is to say, land was to be aivided 


. on intestacy between children or relatives, and not 
to descend undivided to the eldest son. The Bill was — 


“rejected by a majority of 195 (271 to 76) on the second 


reading, when the united opposition of Lord Palmerston, 
Sir George Cornewall Lewis, and Lord Cairns (then 
" Solicitor-General) left it no shred of hope;® and a 
~ renewed attempt of the same kind by Mr. Locke-King 
in 1866 met with a similar fate, Mr. Gladstone, as 
Chancellor of the Exchequer, declaring that he was— 
‘opposed to the principle of the Bill’* But in 1869, in 


the flush and reforming ardour of the newly elected 


- Liberal Parliament, Mr. Locke-King scored a decisive 
victory. Not only did he receive the support in debate 
of the then Solicitor-General (the late Lord Coleridge),” 
but he obtained the tacit assistance of Mr. Gladstone, 
who voted in a contrary sense to that of the speech 


_ which he had officially made three years before.® The 


second reading was this time carried by a majority of 
= 169 against 144; though ultimately the advanced state 
_ of the session er it necessary to withdraw the Bill. 
_As time went on, the Parliament exhausted its energies 
_ in more pressing innovations, and when Mr. Locke-King 


% i “left the House of Commons, in 1874, his proposal had 


attained no further progress. Somewhat secondary Li 
eons took Iles upon Bills to the same effect, in- 


r. ayes 84, noes 281. 
ty LiT-t167 (March 2, 1859). * Ib. vol. exevii. 1860 (July | ‘te 
Ib, vol. elxxxiii. 2007 (June 6, 1869), 
» The majority against the “ See division list, The 
t i ; newspaper, July 16, 1869, | 

























shared no better fate th 


for answer are, ‘ Are 


one upon which much h 
arguments in favour 
put forward. 















Though there may be 
under the present system,? 


‘i June 28, 1876 ; July 10, 1878, 
Hansard, Parl. Deb. 3rd ser. vol, 

oe 1752 sq. (March 20, 1888) 
and vol. ceexxxvii. 646 sq. (; 
. sq. (June 25, 

; Ib. vol. ecexxxvii. 1566, 
ey ac Deb. 4th ser. vol. ix, 
‘ arch 7, 1898), i 
“teh ). April 26, 
eis A. Particularly cruel case of 

i hardship was quoted by Mr. Locke. - 


and in q 
been mooted, 
_ on by Lord Halsbury in 1888_g9 toa 
_ Bill’ introduced into the Lords, w 
cussions took place on the oce 
third readings,® but the Bill was not 
ceeded with.? And lastly, in 18 
Lord Herschell embodied the C 
intestate succession to real an 
* Law of Inheritance Amendment Bill,’ 
an its many predecessors.! 
Tn all inquiry the simplest method . 

by step. The two questions, 
the eldest sons of intestat 
deprived of the sole succession to land 2? 
m general, contrary to or in 
sumable wish of an intestate 
as been said. 
of the existing system have been | 
It has been asserted that 
settled disposition among the 


country ‘to make an eldest son.’ 
has been consolidated by its w 


Tecent years th 
The proposal Was t; 
‘Land T 
where interesting 
asions of the second l 
e eventually pro: 
93, and again in 1894, 











assimilation of the law of 
d personal property in a 







which, however, 





is to proceed Step 
therefore, that first stand | 
es to be 
and *Ts this,” 
accordance with the pre- | 
parent ?’ . 








The matter is 
Very forcible 


" 


there is a 
proprietors of land in the — 
and that the practice 
idely recognised efficiency. 


To 


individual cases of hardship 


it is ureed that they are 


King in the debate in the House at 
of Commons on June 6, 1866, 
‘A man married a woman who had 
Some money of her own. The | 
House would recollect that among — 4 
the humbler classes scarcely any 
settlements were made, and no 
settlement was made in this case. | 
The man was in trade, but not 
liking to employ his wife’s fortune 
in his business, it remained un-_ 


quite the exception, and that scarcely anyone dies’ 
intestate in ignorance that the law gives his land to his 
eldest son; and it is maintained that the advocates of © 
change cannot prove either that the large or small pro- 
prietors of land desire a change, or that there are many 
intestacies where injustice arises because the intestate 
thought that the law made a different disposition of his 
land to what it does. Upon the latter point, unques- 
tionably, reliable statistics are very difficult to obtain. 
Tt is also observed, not without great force, that under 
any system of division many compulsory sales of land 
must ensue, especially among small properties, and that 
in the present state of agricultural distress these can 
only result in ruinous loss. 

On the other hand, much can be pitted agaist 
these opinions in reply. Who ever ventured to propose 
that personal property, like realty, should descend to 
the eldest son alone? No doubt so long as the land was 
almost entirely in the hands of large proprietors who 
were heads of families, or of new purchasers who desired 
to become so, there probably was a ‘ settled disposition ’ 
(the words are Lord Palmerston’s) to make an eldest 
son; but now, every year that small holdings and 


touched for some years. Atlength fortunate widow was obliged to find 














































the house in which they resided 
was advertised for sale, and the 
man at once said to his wife, This 
is a fair and legitimate investment 
for your money,” and he bought the 
house with that money. Some 
time afterwards the man died, and, 
not being acquainted with the law, 
he died intestate. He was extremely 
fond of his wife, and had no chil- 
dren. What was the result? A 
nephew of his, the heir-at-law, 
claimed the property, and the un- 


employment as a menial servant.’ 
Hansard, Parl. Deb. 8rd ser. vol. 
elxxxiii. 1976. The hardship of sucha 
case has, howeyer, been mitigated 
by the Intestate Estates Act of 
1890 (58 and 54 Vict. ¢. 29), by which 
an intestate’s estate not exceeding 
5007. is in all cases to belong to 
the widow where there is no issue, 
and if the estate does exceed 5002, 
the widow is to have a charge upon 
it for 5007. 
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tion’ or ‘pres 
certain scope 
any new law 


y 


4 political economy. 


defective. 


vo to have broken out. The case is the same here. 
‘the law of intestacy does not dispose of property 
1 accordance with the reasonable expectation of an 
dinary man, it ought to be altered, unless special 


reumstances supervene. 
This leads to the next step. ‘Reasonable expecta 


umable wish,’ are phrases which allow a 
for choice and margin of uncertainty, and — 
of intestacy must be conducive to the 
being framed within the purview of 
It is at this stage that the discus- 
sion which has taken place in this country has been 
Though good arguments have been brought 
forward both for and against equal division, discussion 
has always proceeded as ‘f there were no alternative to it. 
Nothing else but equal division has ever been proposed 
as a reform: nothing else but equal division has ever 
been referred to in debate. It has been very properly 
argued that Jands throughout Kent which were once 
subject to the Kentish law of gavelkind (or equal divi- 
sons on intestacy), have in very many 
eases been once for all ‘ disgavelled,’ or subjected by 
the wish of their owners to the ordinary English law 
of primogeniture, because the parcelling-up created 
such confusion and loss.2 In the parliamentary debate 





public interest by 


sion among the 


ib. p. 94. Lands once disgavelled 
continue subject on intestacy to 
descent by primogeniture, and do 
not revert to descent by gavelkind. 
{ am not aware of any return that 
gives the precise acreage subject to 
either practice 

‘An opinion, giving an unfayour- 


3 In Robinson on Gavelkind, p- 
381, a long list of the Kentish pro- 
perties ‘ disgavelled’ by Act of 
Parliament is given. The custom 
of gavelkind cannot be extinguished 
except by Act of Parliament, and 
‘all the disgavelling statutes are 
ed between 11 Henry VII. and 


ames I, (1496-1624). Compare 
; r 2 F 


able estimate of the working of 
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ENRECHT’ UNDISCUSS 


eregate than the others. The plan seems to 
fect compromise between primogeni- — 


ture and equal division; and, unlike many compromises, 
nost of the advantages of either 


it combines and retains 1 
extreme without many of the attendant drawbacks. 
ld on the intestacy of 


Thus it may secure to every chi 
his parent not merely a competence, but a decent 


income, instead of perhaps nothing at all. It is a safe- 
guard against excessive morcellement, that bugbear of 
political economy, because it prescribes succession to 
the land as a whole by a single heir, instead of dividing 
It probably often saves the poorer 
of making a will, for it is not 
that it is generally more in 
ishes than the present intestate 


law in England. It obviates to a great extent another 
substantial objection which has been raised. Tt has 
been pointed out that, if a law of division on intestacy 
prevailed here, great estates belonging to lunatics or 
minors who die under age would be divided up contrary 
to family usage, owing to the lunati 


ce or infant owner 
being incompetent to make a will, disposing of their 
cording to primogeniture. 


8 A law of Anerben- 
ist restrain this wholesale division of 

the land. And lastly, Anerbenrecht would go far to 
allay another fear that has beenexpressed. It has been 
thought that if English reform were to take the shape 
of a law of equal division on intestacy, the example set 
would soon undermine the present custom of making 
wills and settlements embodying primogeniture, and 
® The point seems originally to was & subject of discussion in the 
have been partially taken by Lord Lords’ debates in 1888 and 1889 
Harry Vane (afterwards Duke of (Lord Beauchamp). Hansard, Parl. 


Cleveland) in the debate in the Deb. 8rd ser. vol. ceexxili, 1754, 
Commons on March 2, 1859, It 1768; vol. eeexxxyil. 670. 
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now granted to local authorities— 
on the increase, yet if the demand for them be indeed 
go urgent, it is matter for surprise that their number 
does not increase more speedily still. That it is not so 
can, pethaps, be pest accounted for by the continually 
threatened increase of rates and taxes upon land, which 
is not the surest method of encouraging expenditure 
upon it. Nor is it to be supposed that the abolition of 


entails will abolish the rich, a vague notion that seems 
in classes. ‘The abolition of entails 
substitution of new rich for 
less and less bought as 4 
and is less and less of a 


Vig 


ompulsory powers 


to mesmerise certa 
would only accelerate the 
old. Though land is now 


mere key to social position, 

showy luxury, in which, like gold or silver plate, men 
formerly sunk their money because no better investment 
offered, yet without fail such a step would only force 
the traditional landlords aside to enable the princes 


of manufacture, commerce, OT breweries to take their 
place and position. The position itself would remain : 
and the newcomers might take time to win the respect, 
and re-knit the kindly ties which had been so rudely 
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Bia | || snapped, while their sons would not be more exempt 
-- \| from the snares of the money-lenders to whom their 
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pressed designs is to plot the dec 
, palaces as Ch atsworth or Burghley, 
treasures and their pictures to the winds, very possibly 
abroad. ‘They are more than palaces ; it is scarcely 
too much to describe them as monuments of which the 
country has a right to be proud ; and their demolition 
would be no less of a blow to the owner than it would 
be a public loss. It is not by indiscriminate legal revo- 


lutions that public salvation is to be found. A reform 
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ADDITIONAL NOTE 





I uave nob attempted to deal in the above with the insidious 
blow at large estates which the succession duties imposed by the 
Budget of 1894 are probably intended to strike. Their effect may 
be well estimated and judged from the words of the very remark- 
able speech addressed on June 18, 1894, by the Duke of Devon- 
shire to an audience at Buxton, of which he is the popular ground 
landlord, and where (as on his other properties) the relations between 
his family and those living on their estates have always been of the 
most cordial nature. ‘Ido not claim it asa merit,’ he said, ‘ that we 
have found it not only a matter of duty but a pleasure to devote large, 
and in some cases the largest, portion of the income derived from 
those estates to objects not purely of a personal character, but to 
objects in which those who lived upon them were interested not less 
than ourselves. Well, financial proposals are now mooted which will 
in all probability very shortly become law, and which will have the 
effect of imposing enormous exactions upon the owners of large 
estates, such as those to which Lhave referred. I need hardly point 
out to you that these changes will not inevitably, and as a matter of 
necessity, lead to the ruin of the proprietors, but to a very great and 
extensive change in the way in which the revenues of those estates 
have been expended. When I tell you that on every estate with which 
T am connected not less than thirty per cent. of the income derived 
from itis locally expended ; when I add that in many cases that thirty 
per cent.is oxtended to fifty, or sixty, or seventy per cent.—and in one 
case the expenses to which I have referred greatly exceeded the revenue 
derived from the estate itself ; when I tell you that from the surplus 
income derived from estates of this character haye to be provided 
all such charges as those which I have inherited—family allowances, 
and soon; when I further tell you that, according to the best cal- 
culation which I am able to make—one inyolving a great deal of 
uncertainty—the exaction from my next successor will amount to 
from six to ten, and possibly twelve years of any convertible income 
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ADDITIONAL NOTE 
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geniture in Holland mentioned, 88 ; 
in France, 90 sq.; old French 


&e.,.see Majorats ; primogeniture 
in Germany, 111 sq.; Tencteri tribe, 
118; suicidal subdivision of German 
principalities, and subsequent re- 
adoption of primogeniture, 118-28 ; 
religious arguments invoked both 
for furtherance and hindrance of 
primogeniture, 93 m., 125, 126; 
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